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To the Practicers of the Law. 
I Gentlemen, | 
N the Dedication of Books , ſuch 
perſons ſhould be choſen whoſe 
A. Studies and Profeſſion agree 
with the nature of the Subject. To 
prove Concluſions in one Science, 
by the Heterogene Principles of ano- 
ther: To make a Grammarian Pa- 
tron to a piece of the Mathematicks: 
To Dedicate a Treatiſe of Logick 10 
a Maſter of Muſick; or a Matter of 
Practice, to a Man of Speculation ; 
would not only be improper, but ab- 
ſurd. Tou know that in the whole 
Practice of the Law, there is nothing 
of greater Excellency, nor of more fre- 
quent Uſe, than Tryals by Juries. In 
this, our Common-Law (and not wi th. 
out juſt cauſe values it ſelf beyond the 
Imperial Law , before the Canon 
Law, or any other Laws in the Morld. 
And ſeeing the hopes and life of all | 
1 47 the 


To the Practicers 


the Proceſs, the force of the Fudgment 
and the Truth, nay the Right of the 
Parties lie in the Tryal ; for as one 
Elegantly ſays, Qui non probat, at 
the Tryal, dicitur veritate & jure ca- 
rere, and indeed the knowledge of all 
the Law tends to this: for without 
Victory at the Tryal,to what purpoſe is 
the Science of the Law? The Judge 
can give no Sentence, no Deciſion 
without it, and muſt give Judgment 
for that fide the Tryal goes ; therefore 


I may well ſay; tis the chief part of 


the Practice of the Law : And if ſo, 


to whom ſhould I offer this Treatiſe, 


but to you the Practiſers? 

I need ſay nothing for ſmall T rafts 
and Treatiſes ; the infinite number 
of them in the Civil Law (there be- 
ing for every Title a diſtinct Tract) 
nay the number of them in our Law, 
ſufficiently ſhew their Uſe. 

Joachimus Forbus Ringelbergius 
in his Book, De Ratione Studij, gi- 
ving directions what Books 5 65M 

ought 


of the * 


, | ought to carry with them, when they 
change places, and travel from one to 
another, tells us, That out of the Vo- 
lums (by reaſon of their bigneſs not 
portable) he uſed to tear out ſeveral 
| leafs and take them with him in his 
Journeys, and ſo he ſaid he had ſerved 

the Works of Pliny, Tully, Plato, De- 

moſthenes, Cc. although he had gi- 
ven great prices for them; which ju- 
4 'fies the writing of this 7 reatiſe, the 
ſubject matter thereof being of ſuch 
general uſe in all Circuits. 

* When Tread the elaborate Books of 

4 Farinacius de Teſtibus, and the three 

1 Exquiſite and incomparable Volums 

of Maſcardus de Probatiombus, in 

the Cæſarian and Pontifical Laws, 

(which Works were ſo valued and 

7 efteemed, that they were looked upon 

as new lights ſent from Heaven, by the 

3 profeſſors of thoſe Laws :) I could not 

but ſee the defect and want of ſuch 

Boo in our Lam: for ſurely they are 

as neceſſary in the one as in the other. 

1 A 4 And 
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own inſufficiencies, I ſhall praiſe it 


To the Practicers 9 

And altho I cannot compare my weak |% | 
Endeauours with thoſe Excellent and 
1 

i 

N 


MethodicalWorks,theirs being intire, 
this only quaſi an Abridgment, fitted 173 
for uſe, not for ſhow : Jet until more 
learned and judicious Proſicients in 
in our Law ſhall undertake the Work, 
I thought fit to produce mine. | 
To compare this ſort of Tryal by Ju- 
ry, with the Tryals of other Laws and 
Countries, and declare how much and 
wherein it excels em all, after Forteſ- 
cue de laudibus, Oc. and his learned 
Commentator ; would be like the ar- 
rogance of Limning after Apelles, and 
requires the room of a Volume, rather 7 
than an Epiſtle. And conſidering my + 


more by ſaying nothing, than all I can: 
for to ſay leſs than a thing deſerves, 
would be, inſtead of an Encomium, a 
diſparagement. Therefore I ſhall con- 
tent my ſelf,only to ſay, ] hat Tryals in 
other Laws are by Witneſſes only, pri- | 
vately examin d; This, by Witneſſes | 
Pub- 
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of the Law. 


publicly examind and confronted; 
and by Jury alſo, and ſo conſequently 
the fact is ſetled with the greater cer- 
13 tainty of truth, upon which the up- 
_. righineſs of the judgment depends. 
It would be well if there were leſs 
corruption in the returning of Juries ; 
\ but I think tis parallel d, if not ex- 
'} ceeded by that of examining Witneſ- 
2 ſes privatelygn whoſe Depoſutions,the 
1 Tryals in other Laws conſiſt : And ſo 
1 that muſt be no Objection againſt the 
thing. I hope an Expedient may be 
1 | found out to prevent the Corruption 
in returning Juries, but I believe it 
never can in the other. 
s a8 ſay this Tryal by Jury is too po- 
¶ pular in a Monarchy, would be a good 
3 0bjedion from a * but not 
of any Engliſh-man, who lives under 
the beſt tempered Monarchy, and the 
beſt fort of Government in the World, 
to which this manner of Tryal is ſo 
Proper and well Accommodated, that 
neither the Wiſdom of our — 
We | coul 
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To the Practicers, Co. 
could, nor (I may ſay) can this pre- 


ſent, nor after Ages invent a better. 


But as the unskilful Painter drew 


a Curtain, before what he could not 


expreſs with his Pencil, ſo muſt I vail 


with ſilence, the Excellencies of this 


Celebrated Tryal, which I am not 


able to delineate. 


Gentlemen, 

To make an Apolog y for the ite of 
a Law-Book, eſpecially of an Epitome, 
would be a vain thing, Ornari res ip- 


ſa negat contenta doceri; either 


ſball Imalę any Apology for my under- 
taking this Work: If twas better per- 
form d, yet Momus won 'd be carping; 


and if twas worſe, it wou'd be good ©. 


enough for him, who cannot,or will not 
do it better : Be it what it will, your 


tisſie 
Your Servant, 


G. Duncombe. 
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kind Reception will abundantly ſa- I 


b T H E 


1 | PREFACE 


TO THE 


g 
FIRST EDITION. 


% 
a 


H E Philoſopher could not ſee 
a Man unleſs he heard him 
4 ſpeak; Loquere nut videam. 
Speech is the Index of the Mind, 
>nd the Mind only diſcriminates 

Jbe Man. For, although an Ideot, 
vho hath but the ſhape of a Man, 
ay with ſilence ſo hide his Folly, 
hat ſtrangers to his Manners cannot 
Piſcern him from a Sophiſter : Yet 
Joubtleſs, Silence is the greateſt Ene- 
L y to Learning, the Grave wherein 

Oblivion buries the Parts and Know- 
Ege of the braveſt Spirits. 
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The Preface. 


Wherefore Learned Sal, from this f. 
takes his Exordium; Omnes homine, © 1 
qui ſeſe ſtudent preitare ceteris ani. | 
malibus, ſumma ope niti decet, ne vi © 
tam ſilentio tranſeant, veluti pecora- 1 
Thoſe Men who would excel Beaſts, 
ſhould labour that their Lives might | 
not paſs in ſuch ſilence, as Beaſts do, 
It ſeems he deemed that Man little 5 
inferior to a Beaſt, who acted no- & 
thing to prolong his Memory: For 
this he held to be the Duty of eve- 
ry Man, ſaying, e mibi rectius eſſe | 
videtur , ingenii quam viriun opibu 1 
gloriam quærere; & quoniam vita ipſa, 
qua fruimur, brevis eſt, memoriam no- 
ſtri quam maxime longam efficere In 1 
my Opinion, tis far better to acquire 
Glory by the Riches of Wit, than | 
Strength; and becauſe our Lives are. 
ſhort of themſelves, we ſhould in. 
deavour by ingenuity to Eternize their | 
Memory. 

And to effect this, Nulla dies ee, 
quin linea ducba ſuperſit; No day ſhould | 
paſs over our Heads wherein we 
ſhould not act ſome memorable Ex- e 
ploit : Men ſhould not live like Snails, * 
never ſtirring out of their Houſes; 1 
but be active (I mean not buſie-· bo- 
dies in other Mens matters, but) in 

their . 


I. 
[1 
1 


E 
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by, The Preface. 
Their own Callings, of which the Wiſe 
ls q ato tells us, Every Man ſhould give a 
5 Feaſonable Account: And if we believe 
„ the famous Seneca, Nibil eſt turpins 
F ſuam grandi natu ſenex , qui nullum 
4: Þabet vite ſue argumentum, quo diu ſe 
% p xiſſe dicat, preter etatem : Nothing 
ht & more unworthy than an old Man, 
0. sho has nothing to ſhew for his An- 
le tiquity, but a Gray Beard; whoſe Soul 
)* Erved only as Salt to _ his Body 
ot Feet, and is no ſooner dead, than 


„ Þrgotten, long before he is half rot- 
ſi &n; yet who is fo apt to deride the 
Wi | 


Endeavours of other Men, as this An- 
a, Gient Ignoramus, whoſe wrinkles in his 
0- Face, worn-out Looks, and many Years, 
In Svay more with the vulgar People, 
re han all the Arguments of Law or 
al Reaſon ? Had Seneca been ſuch a fi- 
re fent Momns, the World would never 
n. Dave been bleſt with his fo Learned 
t Works. And doubtleſs writing Books 

needful in no Science more than 
4, n the Law. For without Books, how 
1d Fould the Lawyers do for Arguments 
ve t the Bar, or Reſolutionsat their Cham- 
x- "ers? whence the Oracle Sir Edward 
is, Fookpronounces this, Omnes debere Ju- 
S; P--prudentie libris componendis animum 
% 4@jicere : That all Men ought to ad- 
in Y dict 
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The Preface. iP 
dict themſelves to the Compoſing y 


Books of Law; ſome to the Report- ; 


ing of the Judgments and Reſoluti- 


ons of the Judges, who are Lex Lo- 


ens; and ſome to the Collecting of 
theſe Caſes and Reſolutions , methodi - 
zing and fitting them for ſome parti- 
cular purpoſe, as Littleton, _— 
Fitzherbert, Crompton, Perkins, Finch, 
&c. And indeed, moſt of the Law- 5 
Books extant, if not all (ſetting aſide 4 
the Reports) are nothing elſe, but 
Collections out of others. This I 
ſpeak, not in derogation of them, 
in the leaſt 3 for as tis equally, if not 
more laborious, ſo tis full as glori- 
ous, judiciouſly to cull Authentick 5 
Caſes out of the Volums of the Law 
(where ſo many are no Law) and 


rightfully place them in a particular 2 [ 


Treatiſe, as tis to Report the Judg- 
ments and Reſolutions from the mouth 
of the Court; for the Reporter is 
but the Courts Secretary, and Cooks 
Inſtitutes merit as much as his Re. Wu 
ports; and Afh's Tables, Fitzberbert 
and Brooks Abridgment are as uſe- 
ful as the Year-Books themſelves, of 
which kind of Collections, one Ele- 


gantly thus breaks out, Quo quidem 


beneficio, haud ſcio, aut aliud aut legum | 
C an- 


* The Preface. 
4 | Candidatis magis gratum, aut Reipublice 
2 magis commodum, aut diviui hoxoris 
3 iPuſtrationi magis idoneum, vel cogi- 
A tando quidem conſequi, quiſquam poterit. 
Than which benefit I know not whe- 
*ther any Man can even imagine ano- 
ther, either to Lawyers more grate- 
ful, or to the Commonwealth more 
profitable, or for the Illuſtration of 
Divine Honour more fit. For with 
the leaſt Labour, a ſmall Price, and 
| Hittle Time, they preſent you with 
thoſe Refolutions and Judgments 
Fyhich lye ſcattered in the Volumi- 
nous Books of the Law; which would 


pf which publick good, firſt gave life 
o theſe Endeavours of mine: Not 
Jhat any one ſhould in the leaſt ima- 
ine, that I am ſo guilty of vain 
Pſtentation, as to believe, that my 
Parts or Abilities can perform any 
bing in this kind like other Men: 
No, Ipſe mihi nunquam Judice me pla- 
ui. I could never yet pleaſe my ſelf 
Frith my own Labours, much leſs are 
hey worthy to pleaſe others; haud 
' Rquideme tali me dignor Honore, How- 
Fer, when I confider, that no Man 
zhath yet written particularly . con- 
F cerning 
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The uſe of 
the Book. 


Eſtates are ſubject to that Tryal fel 


thes. And notwithſtanding the — 


Study in the World. And he which 


The Preface. 


cerning this Subject, and of what ge. 
neral Uſe it is; I doubt not but that 
this Treatiſe will receive a favou-| ; 
rable Conſtruction from moſt men, 
and a plauſible — ron 
others. 3 
The Uſe of it is in a manner Epi. bt 
demical; ſince moſt mens Lives and 


Pais, here demonſtrated ; but in par 
ticular, the Practiſers at Law (eſpec 
ally Circuit- Advocates, Attornies, 2 14 
licitors, Clerks, &c.) And all 2 
(for whoſe Directions it is of fGiogula | 
Uſe) are chiefly concerned herein. But 
I will not hang a Buſh out, to invite 
and prepoſſeſs your Judgments, Vinca 
Qtilitss, The profit which every in 
genious Reader ſhall gather out of it 
will ſpeak more for it, than the bell 
— Preface. 

And for my own part, I profeſs my. 
ſelf to be Philomathes, but not Polyma. 


favoured Objections which ſome mei 
caſt upon it, I really think the Study 
of the Law, to be the moſt pleaſant 


delighteth in the Study of any othe 
Art or Science, muſt conſequently be 
delighted with this. For the koow: 
ledge 


f | The Preface. 
edge of the Law, as Doderidge faith, 
zs moſt truly ſtiled, Rerum Divinarum 
7 humanarumque ſcientia, and worthily 
2X imputed to be the Science of Sciences; 
for therein lies hid the Knowledge of 
every other Learned Science. 
So that he which gives himſelf to the 
Study of Divinity, may here fill him- 
ſelf with holy and pious Principles of 
Divine Laws: For, Lex eſt ſanct io _ 
. ſanFa, jubens honeſta, & prohibens con- 
traria; ſanct um etenim oportet, quod eſſe 
indſum definitum: The Law is a holy 
Sanction, or Decree, commanding 
things that be honeſt, and forbidding 
the contraries: Now the thing muſt 
needs be holy, which by definition, 
is determined to be holy. So that in 
this reſpect, ſaith Forteſcue, men may 
well call Lawyers, Sacerdotes, that is, 
givers or teachers of Holy Things. For 
the Laws being Holy, it follows that 
che Miniſters and ſetters forth of them, 
muſt be givers of Holy Things; andſo 
dy Interpretation doth Sacerdos fignifie; 
and doubtleſs he which, duly conſiders 
thoſe Rules of Theology, which lye ſcat- 
ered throughout the whole Body of 
he Law, muſt needs conclude our 
Laws to be Commentaries upon the 
Old and New Teſtament; and do fo 
ERS © © nn 
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that they may well be attributed to the 


On 


The Preface. 
much bear the Image Legis Divine , 


moſt High. 

The Rules of Grammar, Philoſophy 
Natural, Political, Oeconomick and Mo- 
ral; as alſo the Grounds of Logick, 
and of other Arts and Sciences, ſo much 
abound in our Books, that the ver 
reading of the Law will make a man 
Maſter of thoſe Scjences. 8 

And ſince Rhetorick is, Ars ornate 
dicendi, and conſiſteth of thoſe two 
parts, Elocution, and Pronuntiation; 
How can we read in our Law- Books, 
thoſe learned Arguments, Elegant 
Speeches and Judgments, pronounced 
with ſuch Eloquence and Elegance of 
words and matter, and not conclude , 
That Rhetorick is the Glory and 
Grace of a Lawyer? thoughſome (not #7 
gifted that way) would perſwade us, 
that the Law hath little relation to it. 

If any man be delighted in Hiſtory, | 
let him read the Books of Law, which | 
are nothing elſe but Annals and Chro- 
nicles of things done and acted from 
year to year, in which every Caſe pre- 
ſents you with a petit Hiſtory ; and 

if variety of matter doth moſt delight 
the Reader, doubtleſs, the reading of 
thoſe Caſes, (which differ like mens 
faces) 


The Preface. 
faces) though like the Stars in num- 
ber, is the moſt pleaſant reading in the 
World. 
4 I thought to have expatiated my 
ſelf in this Eulogical Commendation of 


the Study of the Law; but when con- 
ider the Glory of the thing it ſelf, 
I think it but in vain to light the 
Sun with Candles; and as no Argu- 
ments will perſwade one to love againſt 


Nature; ſo he whom the excelleney of 
the Law it ſelf cannot invite to Stu- 


dy it, will never be forced to it with 
the fiſt of Logick, or other perſua- 
ſion ; Wherefore tis now time to ex- 


poſe my ſelf to the Cenſure of the 
27 Reader, who always judges according 
to his Capacity or Affection; for 
which cauſe, if I were to chuſe my 


7 Reader, I could wiſh with Caius Lu- 
= cilius, Quod ea que Scribo , neque ab 
| indoGiſſimis, neque a doGiſſumis legi, 
quod alteri nihil intelligerent, alteri plus 
fortaſſe, quam ipje de ſe : That this Trea- 
tiſe might not be read of the moſt 
learned, nor of thoſe who are not 
learned at all, becauſe theſe underſtand 
nothing, and the others more perhaps 
chan my ſelf. | 


[a 2] | How- 


iO | 
| | | Bractox, Lib. I. 
| Fol. 1. 
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ſetum in hoc opere intervenerit , illud 


The Preface. 
However, I put this Requeſt to all, 
Ut ſi quid ſuperfluum, vel perperam po- 


corrigant, & emendent , vel Conniven- 
tibus oculis pertranſeant : Cum omnia ha- 
bere in memoria, & in nullo peccare, 
divinum ſit potins quam humanum: That 
if any thing be ſuperfluous, and pla- 
ced amiſs in this Work, That they will. 
either correct and amend it, or with- * 
out carping connive at it; fince to 
remember to do all things right and 
nothing amiſs, is rather the part of a a | 
God than Man: Wherefore, let him 

which never offended, caſt the firſt 
ſtone. | 5 


ww u8 a 2 «© 4 _: mw. 


J 8 Summary of the Contents of 
each Chapter in this BOOK. 


1 
3% 
£35 
1 


— n_—_ 
— — 
+ £1 —— 


1 
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1 he Derivation of the Word [ Fary.] 
2X The Definition, Antiquity and Ex- 
ey of Jurics, 7 


wozd [Jurer, i. e. Jurare.] And ſigni⸗ Jurie. 

fieth in Law, thoſe twelve Pen who 
are wozu Judges in Matters of Fact, 
videnced by Wicnefles, and debated befoze 
hem: J call them Judges, becauſe, as 
tis the pꝛoperty of the Court, jus dicere 3 fo 
is'in t che e power. of the Jury to determine 
je fact, upon an Evidence Pro and Con; 
ccozding to thoſe common Adagies, Ad quæ - 
ionem Juris reſpondent Judices; Ad quæſti- 
nem facti reſpondent Juratores: And às the 
idgment ot the Court ought to be guided Vid By 
p the Law, lo is the Verdict of the Jury by © © * 
e Evidence. They ok che Jury ate called 
uratores, Jurors, a Jurando, as in ancient 
aws Sacramentales a — præſtando. 


Uo [| Une ( 7 cometh of the French 77. cap. 12. 


2 


The Antiqui- 
quity and Ex- 
cellency of 
Juries, / 


* 


Tryals per Pais. 


J need not here divide and ſhew the dik⸗ 
ferences of Juries, noz the ſeveral ſozts, they 
being ſo well known, viz. The Gzand Jury, 
oz Gzeat Inqueſt, and Petty Jury, 02 Jury 
of Life and Death, in Criminal Cauſes, 
and in Civil Cauſes the Afſize Jury. In- 
queſt of Oflice, by ſome called Inqueſt of 
Jury, and Inqueſt of Office, 'Something 
concerning each of theſe, will incidently be 
ſpoken of in what follows. As to the excel⸗ 
lency of Juries, it appears from their Anti⸗ 
quity. 4 
Dir Henry Spelman, verb. [ Inqueſtio] ſays, 
Trpal by juries was uſed in England, Nor- ff 
mannis nondum ingreſſis, Leg. Ed. Confeſſ. 
ca. 38. Poſtea inquilifſet Juſtitia, i. e. L Jaſti-7% 
tiarius] per Lagamannos, i. e. legales homines] 
& per meliores homines de Burgo, vel de Vi- 
la, vel de Hundredo, ubi manſiſſet Emptor,. 3 
tC. | —_ 

Foꝛ as to Tryal by twelve Pen, hoy 

r. Daniel and Polydore Virgil deny it ta bt er 
older than the Conqueſt, and the latter aß pat 
there is no Religion in it, hut in the num 
ber; pet he fands fairly cozyecten, by that 
Excellent and Learned Antiquary, P;. Cam 
den p. 153. who ſays, Whereas Polpdoze Uit) 
gil writeth, That William the Conqueray 
firſt brought in the Tryal by twelve Men, then 
is nothing more untrue 3 for it is moſt ce 
tain and apparent by the Laws of Othelred! 
that it was in uſe many years before, (4 
And whereas Lamb. verb. [ Centuria] fas 
In ſingulis Centuriis Comitia ſunto, atqu 
liberæ Conditionis viri duodeni, #tate ſuperio 
res, una cum præpoſito Sacra tenentes ** 


K 


{ 
ad 


e 
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Tryals per Pais. 


adeo virum aliquem innocentem haud dam- 


1 aturos, ſontemve abſoluturos, he refers to the 


aws of Ethelred, cap. 4. Cited by the learn- 
ed Spelman, verb. | Jurata. ] 
And to the ſame doth my Lozd Coke refer, 
Tom. ſuper Lit. 155. and Pzeface to his third 
end eighth Nepozt. And as to the Reli- 
ion in the number of twelve, 2 1025 
Tobe gives inſtantes ubi ſupra, and Dir Henry 
Pyelman, in verb. [Jurata ſapra, makes ads 


"Action thereto, 


4 Do that A may truly ſay, Tryals by Juries 
Poe been uſed in this Nation, time out 
tad mind, and were contempozarp and. coeval 


ith the firſt Civil Government thereof and 


dminiſtration of Juſtice; foz amonglk che 
ſt Inhabitants, the Britains, ths Freehokd- 
ou uſed i 14 4 Tryals, . - 
uxies was (as pou {{ i⸗ 
d by 1 wo xons) continued by the. bh 
d confirmed by Magna Charta. Aud twat was 
Per ſo eſteemed any pzized in this Aland, 
Mat uo Conqueſt, uo c nge of Govern- 
ent ever pzevailed to alter it. 
"Tis true, Tryals by luries befoge the 
e of H. 2. were not lo frequent, becauſe 
iz 03 Purgationes, Ordalia, Trpals by hot 
hot Mater, cold Mater, — = 
er ſuperſtitious ways were then in ule ; 
; Tryals by Juries were here in t 4s 


5 tine „ and e found here, and not 


ght in 2 William the Couquevod from 
andy: rather ſetled by Edward 
5 Confellar io ormandy, where he a long 
ne was, and ann many Laus, as you 
map 
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The uſe of 
Juries, 


Forteſc ut 
ca. 29. 


Tryals per Pais. 1 
may lee in the Book of the Cuſtoms 19 
Normandy. : 


Glanvil lib. 2. cap. 7. ſays, Ex =quitateyy Y 4 
autem maxima prodita eſt legalis iſta inſtitu 


tio, ſpeaking of theſe Tryals in oppoſtin | 9 


fo Duels, &c. 
Their general uſe (being the only Try. | | 
ers of Choſes in fait, almoſt in all Court; 
chzoughout England) ſpeaks them a public | 
good. To be Zryed by ones Peers is th 

greateſt pziviledge a Subject can wiſh fo: 
and ſo excellent is the conſtitution of t.“ 1 
Government of this Kingdom, that no Sub Tet 
ject ſhall be Tryed but by his Peers. Th 7 
L02ds by theirs, the Commons by 19 1 
which is the Foztreſs and Bulwark 6: 
their Lives, Liberties and Eſtates; an 

if the good of the Subject be the good? 

the King, as moſt certainly it is, then tha. : 
are Enemies to the good of che King au 4 
State, who attempt to alter oz invade thi: 
Fundamental Pzinciple, in the Admin 
ffration of the Juſtice of this Realm, 19 Ia 
which the Kings Pꝛerogative has flourtho 
and the . juſt Liberties of the People ban 9 
been ſecured ſo many Ages. 

And what anſwer ſhall J make to th | 
Pꝛinces, vehementer admiror , videlicn \ 
WMhetefoze are not Juries uſed in oth? 
Countttes;' if they are ſo good: but that! 
Forteſcue, the Learned, who beſt could tel! 
ſcil. Chat other Countries can ſcarce pꝛodu 
one Jury fo well- accompliſhed -with nw 
and Ingeny, as one County, nap, one Hundr 
can in — 2 


Tryals per Pais. 
But not to dwell in the Porch, J will ad⸗ 


4 eſs my ſelf co the Gravity of the Law, 
1 *Where you muſt not ſo much expect the flaſh 


/ Fciences mult learn, with reverence, to kee 


f Rhetorick- as the light of Reaſon; no, Things, not 


: he Law knows beſt how to expzels her aue moſt 
elk in her own Terms; wherefoze all other he 1 


# Peir diſtance, and, as (as the Golden Finch F#xc. c. 3. 


1 15 NI. glad to have their ſparks raked up 
her 

And ſince an Iſſue is previous, and the mat- 
of a Zryal, J ſhall firſt give vou che 


94 Wicription thereof, and then touch upon the 
veral Tryals allowed by the Law, foz the 


4 Pry of the truth. 
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6 Tryals per Pais. 


1 


1. 


Of an Iſſue, and the divers ſom ö 


of Tryals thereof; 5 and when bl 


Tryal ſhall be by a Jury, and | 
when not; when by Certificate, 
when by the Spiritual Law, be. 
by Battail, and when by an Al 
manack; what Iſſue ſhall be fil 


tryed, per pais 3 what ſhall be try 3 


ed by the Court; and what "2 
Examination of the Attorny, She * 
riff, e*c. = 


x 8 1 q 
x Inſt, f. 126, J Slue, exitus, ſaith Coke, is a ſingle, ce "Yar 


Omnia unum tain and material point, iſſuing out 
aliquem ſorti- the Allegations and Pleas of che Plaintif' /? 


2 and Defendant , conſiſting regularly upn 5 


I per pat 
| — — an Affirmative and Negative, to be tryn 


Judicis termi- by Twelve Pen: And it is two-fold, 
nandum. ſcil. either ſpecial, as where the ſpecial mat 
Finch, Epiſtle. ter is pleaded oz general, as in Treſpal® 
Not Guilty: In Allize, nul tort, nul diſſeiſn 
#c. And as an Illue natural cometh 2 
two ſeveral perſons, ſo an Illue legal, ib 
ſueth out of two ſeveral RR of ay 

verſe parties. 
Tryals, And co give you likewiſe his Definition” 
of Tryal, It is to find out, by due exam, 
nation, the truth ok the point in iſſue, 0 
gueſtion between the parties , whereupal i 
dg 


14 
75 v4 
458 
38 
22 
> 


if Tryals per Pais. 7 

FW Judgment may be given: and as the que Note, That 
-Þ ftion between the Parties is two-fold, fo upon aDemur- 
is the Tryal thereof; Foz either it is quæ- 4 5 part, 
tio juris, and that ſhall be tryed by the part,, though 


2 * v þ 


Judges, either upon a Demurrer, Special Uer- j js the befi 
t; dict oz Exception: Fon, Cuilibet in ſua arte way to glve 
perito eſt credendum, & quod quiſque noverit, hay. — up- 
in hoc ſe exerceat.) Oz it is quæſtio facti, —_ Ay * 
d . in div ſ juris firſt, yer 
And the tryal of the fact is in di ers lots; the Court may 
% Firſt, chiefly, and moſt commonly, by a try the que- 
. Jury of twelve Pen, (of which kind of try⸗ agel fir, 
| al, my intention is pzincipally to treat in fe 0 
(8 his Book.) 1 Inſt. 72 125. 
„ Lach 4. Rolls tit. Tryals, 626. 723. | 


Jo by twelve Pen are matters of Fat Proceedings 


(oz the molt part) tryed with us in Eng- n Civil 


5 
. 


_ * 
* „ % 
4 Ka 5 
1 . 


Wand, in Cauſes both Criminal and Civil; ufer. 
in Cauſes Civil, after both Parties have 
laid what they can, one againft another, in 
PVleading, if there ariſe a queſtion about 


\ : 


anp matter of Fac, it is referred to twelve 
indifferent Pen, to be Jmpannelled by the 
Sheriff, and as they bzing in their Verdict 
lo Judgment palleth. And this the Judge 
is to declare as the Law is upon the Fac 
ound: Foz the Judge ſaith, che Jury finds 

hus, and then the Law is thus, and ſo 
ve judge, Foz the Law ariſes upon the 
J Foz Criminal Cauſes, the courſe is thus; proceedings 
t the Kings-Bench fog Middleſex, and at the in Criminal 
rreat and general Ailizes, and at the genes Cauſes. 
al 2efſions of the Peace, there is one Jury 
ralled the Grand- Jury, which conſis com- 

Monly of twenty four ſubſtantial Pen, out 

. 4+ of. 


I 
9 


- x Toft. f. 74. 


Tryals by 
Certificate. 


Tryals per Pais. 


ok every Pundzed within the County re- ; 
turned by the Sheriff, and thep are to con- | 


ſider of all Bills of Indictment pzeſented 
to them, which they either appzove of by 
waiting Billa Vera, oz diſappzove by waiting 
upon them Ignoramus ; andthole which they 


app2ove of are co be tryed by another Jury 
. Called the Petit-Jury, Oz. the Grand- Jury 
mapycharge any perſon, upon their own Pre- 


ſentment, which will be of the fozce ok an 
Indictment, and the Party charged may Tra- | 


verſe the Offence, and bzing it to be tryed 


by a Petit- Jury. | 


Some leſſer Patters in thele Courts are | ö 5 


pꝛoceeded upon without a Jury, and ſome i 
things are removed by Certiorari into high- | 
er Courts, and then muſk be cryed there; 
and that thing to which there is a Traverſe {| 
put in, muſk be tryed and ended by a Petit- | 
Jury which (foz the molt part) in all Civil | 
and Criminal Cauſes are but twelve Men, 
which ought to be Free:Men , not Uil- 
lains oz Aliens, and lawful Pen, not | 
— and allo Pen of wozth and ho- 
neſty. | | | 
Eut becauſe it is neceſſary to be known, 
that there are many ways allowed by the 
Common-Law to try matters of Fac, be- 
fides this by Juries, J will here repeat ſome 
of them: Aud foz this firſt hear the Oracle, 
who tells pou, that he had read of ſix-kinds | 
of Certificates allowed fo2 Tryals by the Com⸗ 
mon-Law. : | 
1. The doing of Service by him that 
holdeth by Eſcuage in Scotland, was to be 
tryed by the Kings Marſhal of his Army, 
: | 3 Per 


Tryals per Pais. 


der ſon Certificate en eſcript ſouth ſon 
cal que ſerra mis a les Juſtices, latth Lit · 
leton. 

2. Ik it be alledged in avoidance of an 
Dutlawzy, that the Defendant was in Pꝛi⸗ 
on at Burdeaux, in the ſervice of the Mayor 
f Burdeaux, it ſhall. be tryed by the Cer- 
*Vificate of the Mayor of Burdeaux. © Note, 
bis was when Burdeaux was parcel of the 


FOomintons ook the King of England. Rolls 


It, _ f. 583. 

* Foz matters within the Realm, the 
18 * of London ſhall be certified by the 

Mayor and Aldermen by the mouth of the Rez 

order. vide apzes 17. 

4. By the Certificate of the Sheriff, up⸗ 
a Writ to him directed, in caſe of 
——_— ik one be a Citizen oz Fozeign- 


5. Tryal of Recozds by Certificate of 
ze Judges, in whoſe Cuſtody they are 
p Law, All cheſe be in tempo2al Cau- 


8. | 
6. Jn Cauſes Eccleſiaſtical, as Loyalty 
Parrtage, general Baſtardy, Excom⸗ 
engement, Pꝛofeſlion: Thele and che 
ke, are regularly co be tryed by the Cer- 
ate of the Ordinary, vide ap2es 16. 
If the Defendant claim his P2iviledge as 
Scholar of the Univerſity of Oxon, of ſuch 
Colledge 02 Mall: this ſhall not be tryed 
Certificate, but per pais. Rolls tit. Tryal. 


53. 
Concerning Certificates of Spiritual Per⸗ 
Is, vide Rolls ibid. 591, 592. a 


7. A 


10 Tryals per Pais. 


Records. A Record ſhall be tryed by the Record 
it felt, and not per pais. Eut matter of fad 
concerning a Record is tryable by a Jury, as} 
whether a Plaint, 8c. was levied atcozding / 

. Mixt with to the Cuſtom; & non proſecutus eſt ul , 
fact. lum breve, is tryable by the Country. Hob 
244. Hutt. 20. O0 if a Statute hath b. ; 

Seals, o) but one, 1 Leon. 229. 2 Cro. 375 

I Inſt. 125. b. Do in a per que ſervitia, l 2 

the Tenant ſay he held not of the Conu“ 

ſor jour del note levie, ſhall be tryed per pas, 

In Elcape upon a Cepi returned, ne ungque; 

——_ tit. in ſon gard, ſhall be tryed per Record; bu. 

l. 74. upon a Capias not returned, the piſal hall. . 
be tryed per pais, Bo ſhall an Action dong 
by Covin, foz the Covin is not of Necozd. oy 1 
a ſcire facias per Roy to have execution of 
Judgment in a Quare impedit, if the Deſer . 
dant ſay, That after the Recovery the Kings 
pꝛeſented, & iſſint Judgment execute, an} 15 
the iſſue be whether the Ring pzeſented, pa 
cauſe del Judgement, 03 of an avoidance an . 
the death of J. S. who was pꝛeſented by 3. 

why there — after the avoidance, upon which the By 

e Men ng had Judgment ; this ſhall be cryed pe 

viſne, where — * foz this reaſon, in pleading of Lt; h 

Lerrers Fa. ters Patents, the place need not be alledga . 

made ocher- Where the Letters Patents were made, betraut g/ 
0 


22 
a 


— _ the Defendant cannot plead nul tiel Record 
Ing Deeds. but mult plead, non conceſſit, and then th. 
4 Rep. 71. Jurp ſhall come from the place where ti. 
Lands lie, Vide li. 6. f. 15. 2 Inſt. 117, 260 1 
Plo. Com. 231. But upon a Non eſt factu © 
pleaded to a Deed, there muſt be a place al: * 
ledged where the Deed was made, becaul, by 


(though the Deed, as to the matter of Lav "A 
| 1 


Tryals per Pais. 11 


be tryable by the Court, pet) the ſealing peed. 
and delivery thereof, and other matters of 
Fact muſt be tryed by the Jury 3 ſo that in 
this Caſe of a Deed, there is a Trpal per 
Pais, and by the Court, 1 Inſt, f. 35. Vide 
MF ap2es 18. | | 
CThe iſſue upon an Indictment oz Ac- What iſſues 
„ Yquiccal upon this ſhall be tryed by the Re ſhall be Fe: 
l cozd. Do ſhall the allowance of a Pzoteci- /” Ne. 
Jon in Bank. The Jmpaiſonment upon the 
Execution, and not foz other cauſe, in eſcape. 
The julkification of an Impzilonment, jbe- - 
raule he is a Juſtice of Peace. A Statute- 
Merchant, Count 92 not Count, Baron of the 
Parlianent, oz Vicount oz not. Whether a 
ylace be within the Ligeance of the King of 
england, o; in Scotland. A Fine ſur releaſe 
rendzing his Body in diſcharge of his Bail, 
call be tryed by the Record. Rolls tit. Tryal 
574. | 
1 But in Eſcape againſt the M. yor of What per Pais. 
„ Scaple fo; ſuffering J. S. in Execution up⸗ 
on a Statute Staple to go at large, if the 
"Defendant ſay he was not in Pziſon up⸗ 
dn the Execution, but upon a Plaint there, 
his ſhall be tryed per pais and not per 
Record, becanſe twould be unreaſonable 
hat the Defendant ſhonld certifie a Re- 
cord, where he himſelf. was concerned, 
did. The time ok inrolling Letters Patents 
— be tryed per pais. Co. Lib. 4. 71. 
H. 7. 2. ; 
Diſſeiſm of an Office in any Court, 0} offce raſing a 
rang a Record in any Court, by the Fi-. Record. 
ers and Attomies of the Court. 
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Peers. 8. A Peer of the Realm, i. e. a Lord of 
The Lords the Parliament ſhall upon an Indiament 
——_—_ of Treaſon oz Felony, miſpziſion of Trea⸗ 
Link Backer ſon, and miſpziſion of Felony, be tryed "y 3 
to try miſde his Peers, without Dath, 1 H, 4. 2. But in x; 
meanors. Appeal at the Suit of the Party, he ſhall be 
tryed per probos & legales homines Juratores. 
10 E. 4. 6. &c. becauſe that is not . 
Rings Suit, but the Parties. Vide lib. 9. 3 4 
12 Rep. 95. Le caſe del Abbot de Strata Mercella. And in 
Lamb In f. a Præmunire, his Tryal ſhall be per pas 
520. 3 Iuſt· 30. Bolſtr. 1 part. 198. Dutcheſſes, Countelles, | b 
o) Baroneſſes, although Married, ſhall be of ; 
tryed as Peers of the Realm are, but ſo hall . 
not Bishops and Abbots, Stam. 153. 20 Hf. 6. 
9. 2 Inſt. 48, 49, 50. 1 56. b. 294. 2 Inſt. 30 1 
But Wiſhops ſhall be tryed by the Peers in 
Parliament. 
cuſtoms of 9. The Cuſtoms and Uſages of every 
Courts, 2 Court ſhall be tryed by the Judges of the 7 
rryed by the ſame Court, if they are pleaded in the lame 
Judges. Court, ibid. and many other things are try⸗ 
ed by the Judges, as the reaſonableneſs 
of a Fine of an Offender, oz upon Surren-| 
der of a Copy-hold Eſtate ; and ſo it is of 
Cuſtoms, Services, and allo of the time 
that a Tenant at will ſhall have to carry | 
away his Goods; and theſe Caſes come 
under the Rule which makes matter of Law} 
to be tryed by the Judges; vide 1 Inſt. f. 56. 
And in ſome Caſes matter of Fact ſhall % 
be tryed by the Judges, as if che Plaintiff 2 
appear by Attorny in Court, ond then the 
— Defendant pleads that the Plaintiff is dead; 
Ik one appears, and ſaich he is the Plain⸗ 4 
tiff, whether he is oz not, ſhall be cryed the | 


Tryals per Pais. 13 


the Judges lib. 9. 30. Do the Non-age of an ToſpeRion. 
Infant, generally by inſpection of the Court. 

But in many Caſes Infancy ſhall be cryed 

per Pais, as if an Infant appear by Attoznp, V-Bulft. 1 par, 
Jin Error, this ſhall be tryed per Pais, li. 9. Reli, Ter 
31. and ſo it is in an Ætate probanda. als 371. 9 
LMaihim, In an Appeal of Maihim the Maſhim. 
Court map adjudge this upon the Uiew, at 

Ithe pꝛaper of che Defendant, and this 

Erpal js peremptozy to the Parties, by a 

Jury of Chirurgeons. Vide Rolls Tit. Tryals 


Maihim map be tryed again by the 
Court, by inſpection fo2 increaſe of Damages; 
but then thele things are to be conſidered, 
Firſt, Jt muſt be a Maihim, and not a bare 
MWMounding. + Secondly, The Maihim muft | 
"We alcertainev in the Declaration, ſo as that Maibim. 
it may appear that the Maihim inſpected, and 

he Maihim in the Declaration be all one, 
as was reſolved, Mich. 21 Car. 2. B. R. in 
the Caſe of Badwel and Burford, the pzins 
ipal Cale ok which was, That the Defen- 

vant whip'd the Plaintiffs Hozſe, which 
ane him thzow her, and another Yozſe 
tod on her; and maim'd her Yand, and 
adjudged no increaſe of Damages in that 
Caſe being a conſequential,” and not a direct 

An. #f 57 KEE: = 
- Non-age-in' a Writ of Error to reverſe a Tryal by In- 
Judgment oz a Fine of the Tenant by res 2 
eeit of one vouched come deins age, & iſ- pw 9 
M˖lent praie le parol a demurrer, Non⸗ age ſur : 
id praier in Appeal,” Audita Querela, to avoid 
Scatute, Recognizance, Accompt, and in all 
Fictions where tis pzayed chat the parol 
"= Ce 


Tryals per Pais. 


demurroit, Non-age ſhall be cryed per In- 
ſpection. But in Accompt againſt one of | F 
full Age, if he plead Non-age when he 
was Bayly, this cannot be tryed by Inſpe- 
tion, Rolls Tit. Tryals 572. hom this Trpal 


A Jnſpecion ſhall be, vide. Rolls ibid. at i. 
rge. 1 
In all Caſes where the matter may be ; 
tryed by Inſpection, Examination oz Dil⸗ 
cretion of the Juſtices, if they doubt the 
matter, they may refuſe to cry this, and 
compel the Parties to a Tryal per Pais 0 
oz other pꝛoofs, 21 Hl. 7. 40. per tous 9 
Tryals by 10. There are many Tryals allowed 7 5 
witneſſes and the Common Law, by Mitneſles only, wich- | 
Proofs, out a Jury, as of the life and death of the 
Pusband in Dower, ſo the pzoof of a Sum 
mons, 93 the Challenge of a Juror, mult be 
tryed by Witneſſes ; and regularly, the 
p2oof ought to be by two oz thaee Mit 
V. 4 Inſt. 278. neſſes, 1 Inſt. 6. and divers other things 
mult be tryed by examination of the Parties 
and Witneſſes, as the Zryal by Wager oj 
| Law, &c. Finch 423. 
Glanvil lib;:zz3, MNon-age was antiently. tryed, by the Uer- a; 
cap. 18. dict of eight Pen, but now by Juſpection, 2 
and full age by twelve Men. 
Appeal. In an Appeal by a Feme of the death of 10 
ber Yusband, if the Defendant-(ap that che 1 
Baron is alive in another Cauntp e geue- in 
rally, that he is alive, this ſhall be frye? 
„ 25 * 5. Vide _I 17 1 
$77. 1 tryed FRG in an 
file, and what not. 
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In @ Writ of Annuity ik the Defendant Annulty. 
p the Party is dead in Britain, this ſhall 
tryed per proofs, 26 E. 3. 70. 
11. Duke o; no Duke, Earl 03 no Earl, Dukes, &. 
aron 02 no Baron, ſhall be trped by the 
ings Writ, lib. 5. 35- lib, 6. 53. But 
Jatcheſs 03 no Dutcheſs, cc. by Parriage, 
all be tryed per Pais, becauſe the Parriage 
matter of fact. ; 
12. In 8 Plea del alien nee, the League League. 
tween the King and the Dovereign of 
e. Alien, (hall be cryed by the Recozd of 
"We Chancery, fog every League is of Recozd, 
„ 9. 32.— ; 
13. If a Mannor be antient demeſn, 03 not, Mannor. 
ſpall be tryed by the Book of Doomel- _ 
y, which is in the Exchequer. Wut whe- 
ger certain Acres be parcel of ſuch a Pan- 
NN, 0 no, it. ſhall be tryed by the Coun⸗ 
P, 1 I's | I» ; 
14. The Pzoceedings of a Court which courts not of 
not of Record as the County Court, the Record. 
undzen Court, the Court Karon, &cc.) wall 
e Lrped bp the Country, and not by the 
alls of the Court, becauſe thep are no Re- 
ID, ib. Co. Lit. 117, b. 
The Pꝛiviledges and Libertis of Courts By Charters 
Recozd, Cities and Bozoughs muſt be and Records. 
d by their Charters and Recogvs. 
35, Wherher the Ordinary committed Ad- wills and Ad- 
uniſtration ta the Plaintiff, oz whether the miniſtrarions. 
elament was woven befo2e the Qrdinary, 
whether ſuch a Mill be the Will of the 
iy, a whecher he died Juteſtate, og not: 
all theſe Caſes the Tryel ſhall be per 
us, becauſe probats of Mills, and confti- 
| tuting 


16 


Criminal 


Matters. 


Plo. Com. 26. 16. In an Action upon the Caſe foz cal 
Special Ba- f 
ſlardy, _ 


Parties might have appealed ; but ik th 


Py 


Pais. Plow. 14. Dyer 89. vide hic cap. 22. | 


Tryals per Pais. 


tuting Admintifratozs, did not belong 
Eccleſiaſtical Judges originally, but were given 
to them of late. Eut the Trpal thereof i 
left to the Common Law, and was n 
given to them, lib. 9. 32, 40. 

An Executoz bzings an Action ok Debt 
the Defendant pleads that the Teſtutg 
never made him Executoz, if the Plaintif! 
gives in hs the Probate of the Will; 
the Defendant ſhall only give evidence i! 
diſaffirmance of the Plaintiffs Probate, which 
is matter of Fad; but as to matter of Lay 
the Court gives credit chereto, as when 
another Will was made, foz there th 


Seal be counterfeit, oz the Probate fo2ge 
its trpable per Jury, Adj. Paſch. 20 Car. 2 
B. R. Noel and Wells. vide Wentworths Exe 
cutor 69. 5 ; 

The Trpal of all Criminal Patters i 
by the Country, and the Party accuſed cas 
not be denped it, unleſs it be his own fan 
as where he is mute, and will not put hin 
ſelf upon his Country in due time, foz thet 
without farther Trpal de ent de pain fc 
& dure is paſled by t 38 upon hin 
Stamf. Pl. Coron. 150. 


ling one Baſtard, the Defendant juſtiß 
that the Plaintiff was a Baſtard; And i 
was awarded that this ſhould be tryed pe 
Pais, and not by the Ordinary, Hob. 17% 
Devant 6. And ſo a Plea that the/Plaintih 
was bo2n at ſuch a place befoze Parriag! 
this ts ſpecial Baſtardy, and ſhall be tryed pr 


I7. Wh 5 


| 'Tryals per Pais. | 17 
17. When an Jſſue is taken, whether a Cuſtoms of 
u'tom o; no Cuſtom in London, If the London. 

Payoz, Commonalty and Citizens be Par- 
es, oz intereſſed in the Action, This 
Tufom ſhall be cryed by a Jury, and not 
r the Certificate of the Mayor and Alder- 
en, by the Recozder, Hob. 85, Day and 
avadges Caſe, Devant. 3. Stiles 137. Moor 
71. vide apres tit. Viſne. Rolls tit. Tryal 579, 


O. | 

The Cuſtom of London ſhall be certified 
p the Mayor and Aldermen, 'by-the mouth 
the Recozder, Co. Lit. 74. 

In an Infozmation upon the Statute 
Eliz. foz uſing a Trade, to which the De- 
dant was not bound Appꝛentice, If the 
efendant plead a Cuſtom of the Cicy,That 
> who is free of one Trade, map uſe any 
her; this ſhall be tryed by the month of 
e Reco2der, : 18 
Note this difference, Þe that is free of 
ie Panual Trade cannot uſe another 
mual Trade: but it is otherwiſe of thoſe 
rades which are not Panital, In ſach, 
te that is free of one, may uſe another by 
e Cuſtom oo Fa 
Liberties claimed by Cuſtom in London, 
e Cuſfom of making Jndentures of Ap⸗ 
nticeſhip void, if not Jnrolled within a 
ear; The Cuſtom to deviſe Lands, Fozeign 

achment, &c. thall be tryed by the 
outh of the Recozder. But the Alus whe- 
rr there be a Parket every Day of the 
leek in London ſhall be tryed per Pais, bes 
iſe the IAllue is not upon the Cuffom, 
bllstit, Tryals 580. vide hic cap. 8. 
C 18. A 
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E Tryals per Pais. 
Matter of Re- 18. A matter of Recozd being mixt wi] 


cord nie u matter of Fact, ſhall be tryed per Pais, am} 


with matter | 
not by the Recozd, Hob. 244. Peter and Stab 
» ”m_ fords Cale, Devant 7. 
Tryals by 19. Jn Writs of Right,aud Appeals thu 
Battel. * Life, — map be by Battel, oz h 
| at the Dekendants choice; The Battel 
Writ of Right in a 4 Uli dk Right, muſt be by Champion 
(who mult be Freemen,) But in an Appeal? 
i muſt be in pzoper Perſon. The Champ. 
ons, in a Wric of Right are not bound n 
fight longer than until the Stars appear; 
and if the Champion of the Tenant can be, 
fend . until then, the Tenant hal 
dente The Tir es of the Court of Com 
cas, ges of the Battel, of 10 
Wr of i Kigh: an — 1 Judges of the King 
rden 8 e Alas: (Filer d 
e m oz never | 
chis eryal of Battel, foz their Weapon 
were but Batoons, aud. he that was vai 
quiſhed, was pzeſently upon Proclamati 
made to acknowledge his fault in the Au 
dience of the People, oz elſe to cry Crava 
in che name ok Necreantiſe, 8c. and fn 
chis Judgment was to be given, aud alt 
this the Recreant ſhould amittere liberam 
gem, that is, ſhould become infamous, & 
12. 247. Finch 42 1. hb. 9. 31. Mirror 
- 5 161, dich, Wöe Kal by Sand Ali 
ſe. On e Trya 
a he 2 of. 8 nce, U 
2 Mages Aihla Regale quot 
1 bag Clomeneia Principis, de co 
— populis indultum. 1 


Tryals per Pais. 


Foz the Trpal of Treaſon, Purther and 
Felony as well upon Appeals, as upon Jn- 
iments, lee Stamf, 8 * Crown. 

By Glanvil cap. 7. lib. 14. it appearech 
al of theſe Colmes by the old Law 
as this; If thers were no direc P2oof,noz 
xeufſer, oz if there was any Accuſer, oz 
Irect. Proof, yet if the Party denied the 
ne, then the Tryal was by Wager of 
aatcel, ik the Party accuſed was not ſixtp 
9s ole, and of ſound Limbs 3 but ik he 
Aer, oz not ſound, then de was to be 
per judicium Dei, namely, per calidum Per judiclum 
n vel aqua, that is, if he was a Fre- Del. 
er, he was to run bare foot and bare lens 
er a row of hot Iron Wars, aud if 
Ned three times without Kop oz fall, be 
8 . And if he was a meaner 
of, caUev Ruſticus, he was to run 
ough Uellels filled wich ſcalding Mater. 
20. Ay a Weit of Diſceit, __ q 72 Recovery by 
be; das giben bn de he, Cap, Sue 
en upon etit , clors 
the — 41 it upay the Grand "= {pot 
Sammoners pernors _ vejors, aud not 
So if a Recovery by default in 
al Age be pleaded, to which the other 


Nient compriſe, this hall not be tryed Nient 
is, but by — and Veiors, lib. priſe. _ 


: A ik the 2 whether the 


— Fc. This 
e bythe enen W 
3 tit, Tryal 


C 2 Ok 


20 


Eſcheator, 
Sheriff, 


Tryals per Pais. A 
Df Trpals per 1'Eſcheator, per Examine | 


tion, vide ib. 


In an Appeal, if the Exigent be awar | 4 


ed, and the Party pzay a Wric to inquir 


of the Goods and Chattels, and to leile 


28 this may be awarded to the Elcheato , 


02 


Wager of Law 
3 


eriff at the Clecion ok the Court, 3 
41 Af. 13. vide hic cap. 24, 27. 7 

21. In Debt upon a ſimple Contract, De. A 
tinue, &c. The Tryal map be by Wager d 


Law, oz per Pais, at the Defendants Ele 


_ tion, But when the Defendant mi 


bis Law, he ought to bzing with him Ele; 


gion of his Neighbours, who will aver 


Profeſſion. 


Inrolment. 


Appearance. 
1 


Sheriff. 
Admiſſion, 
860. 
Plenarty. 


upon their Dath, that in their Conſcienc! 4 
he ſaith true, ſo as he himſelf muſt 3 
ſwozn de tidelitate, and the eleven, de cred 


litate. Ib. Finch 423. and 1 Inſt. 295. yn! 


may read excellent Learning concerniy 
this Tryal. 

22. If Profeſſion be denyed, it wall if 
tryed by the Court Chziftian 3 But if t 
time of the Profeſſion be in Iſſue, this ſhi 
be tryed by the Country, üb. 4. 71. * 
though an Inrollment, oz other matter 
Kecozd cannot be tryed per Pais, pet 
time when che Jnrolment was made, m 
be tryed per Pais. Do whether the Pan 
appeared in ſuch a Court, oz on ſuc}} 
day, &c. ſhall) be tryed per Pais, Cro. 
part. 13 1. Bo whether one was Sheriff | 
a day 0} not, Cro. 1 part 421, Admilv 
Inſtitution, Plenarty and Ability of the . 


ſon ſhall be tryed by the Biſhop, But 


duction ſhall / be tryed by the Country, an 


hall Avopdance by reſignation, Uyes ; 


N 


On os 
Oe + 4 
Ay 
4 
TJ 
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2r 61. And void, oz not void ſhall be tryed 
8 Pais, 1 Inſt.344. And Plenarty, it the Clerk 
be dead, Mirror of Juſtice 324. li. 6. 49. The 
Faule of refuſal of a Clerk by the Biſhop, 
au be cryed by che Metropolitan, if the 
ler be living; but per Pais, if he be dead, 


i Abillt ſhall be tryed by the Ordinary, if — ſplritnal 
be Clerk be alive, but if dead, then per Pais. ,-; 5 cant 
Inſticution, Reſignation, full oz not full; 9 
Pꝛofeſſion, unleſs alledged in a Stranger. 
ioz removeable at will, oz perpetual, ge⸗ 
eral Baſtardy, the Right of Elpoulals, Di- 
pozce, 6c. ſhall be tryed by the Bishops: 

Mauꝛt in many caſes theſe matters being mix- 
d with other circumſtances, ſhall be tryed 
der Pais. 1 

As if the Church be void by Reſignation, Per Pais. 
2 void 02 not void, Jnduction, Infticution — 
nd Inductien together, becauſe the Com⸗ Reßgwation 
on Law ſhall be preferred; Pzioz oz not cc. are Spt- 
P2102. a ritual, yet 


; Avoidance, 
duction, c. are notorious to the Country. y 


Baſtardy alledged in a Stranger to the Note, Marriage 
Urit, oz in one dead, oz Abatement of the of a Wife in 
Urit. Whether a Feme be a Feme Covert — — 
Polleſlion, &c. in Treſpaſs by Baron paz;, * 5 
d Feme, Nient fon feme ſhall be tryed the right of 


Pais. And ſee in Rolls tit. Tryal 584. 6c. Marriage, as xe 
unques accouple 


any Caſes where Baſtardy, Marriage, 8c. ; 4 f 
all be tryed per Ley Spiritual, oz per Pais. —_— ; yo 


be time, 8c. of Conlecration of a Biſhop, Right muſt be 
tryed by the 


ſhops Certificate, Leon. fol. 53. Leigh and 'Hanmers Cale. 
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Ideot. 


Sheriff. 


Retorn. 


Dures. 


Statute. 


defoze the Chancellor, and pꝛap that befon 


made by Letters Patents of Recozd, am 
therekoze it ſhall be cryed-by the Recozd, b 


it without dures, he ſhall be hanged, ib. Co : 


the Statures, which tovk rhe Statute, and un 
per Pals, ib. Whether & Stacate hath tuo 


Tryals per Pais. 9 
and of other Spiritual Matters, hall be ti 
ed per Pais. By what Spiritual Perſoy th. 
Trpal ſhall be, and foz what caule, vide ib. 
23. An Ideot found lo from his Nativity by/® 
ce, may come in Perſon in the Chancen, 


him, and ſuch Juftices oꝛ Sages of the Law”! 
which he {all call co him (who are call”? 
the Council of the King) he may be exam 
ned whether he be an Ideot oz no 3- 02 % 
his Friends he map ſug a Writ out of ha 
cery, retoznable there, to bing him into ty 
Chancery, ibid. coram nobis, & concilio noſtu 
examinand, lib. 9. 31. Ny. 

24. If it be in queſtion, whether the Sher 
made luch a retozn oz not, It ſhall be try 
by the Sheriff: If whether the Under-ſherif 
made (ſuch a Retozn oz not, it ſhall be crye/% 
by the Under-ſheriff; If che queſtion. be 
whether ſuch a one be Sheriff oz not, he u 


Cro. 1 part 421. | 85 

25. Ik an Approver ſay, that he com 
menced his Appeal befoze the Coroner per 
dutes, this hall be cryed by the Record ol 
the Coroner ; and if it be found that he did? 


tone br. 75. | þ 

26. The Trpal, whether a Statute ſhewe)! 
befo2e, be the crae Statute dz not, ſhall de ty! 
the examination of the Mayor and Clerk of! 


5 


Seals oz not, ſhall be tryed per Pais, Leon, 
228, 229. 3 


- 


* 
[8 

2 7. In 3 
* 


8 


„ 
N 
* 4 
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27. In Aﬀfiſe the Tenaut ſaid, that the Eſcheator. | 


nds were taken into the Kings Bands, 
1 be cxped by the Txantingcton of the 
tare : 


28. If one in avoidance of an Outlawry, Certificate. 


2dge that he was in Pziſon at Burdeaux, 
a mare in ſervitio Majoris de Burdeaun, 
s ſhall be tryed by the Mayors Certifis 
8; and in ſuch like Caſee, other Tryals 
ul be by the Certificate of the Marſhal of the. Meſſenger. 
Wi, and by the Captain of Calice,and alſo by 
enger, of a thing dane beyond Dex, ib. 
29. At the Petit Cape, the Tenant ſaid Fe tit Cape. 
t be was impziſoned thee daps befoze the 
ault, and thee daps after, this ſhall be 
ed by the Examination of the Attozup 3 
nt Attach, per 15 fours in Aſſize ſpall Baily. 
be tryed per Pais, but by Examination of 
D 
30. It ſeems an Almanack is lo infallible, Almanack. 
it hach copncervailed che Uerdict of a 
. Jos in Erroz of a Judgment given 
nne, the EGrro2 aſligned mas, That 
WF zndgment was given at a Court held 
re ou the 16th dap of February, 26 Eliz 
that this dap was Sunday, and it was fs 
ad by Examination of the Almanacks of 
t pear t upon which it was ruled, chat 
Examination was a ſufficient Trpal, and 
t 8 Tryal per Pais was nat neteſlarp, al⸗ 
h it were an Exroz in Fact, and [9 
ment was reverſed,  Cro. 3 part, 
2277 1 Leon. 242. the ſame, Cale, and 
it was lald, it was twice ſo ruled be⸗ 


ö 31. In 


Tryals per Pais, 


31. In ancient times there was a Tryai! 
in Criminal Cauſes called Ordalium, fo 
upon Not Guilty pleaded, the Defendan# 
— put himſelf upon God and the Coun 
try (as is the uſe at this day) oz elſe up} 
God only; and then if he was a Freeman 
he was to be tryed per ignem, that is, K 
was to pals over Novem vomeres ignitos n 
dis pedibus, and if he was not hurt by this 
then he was to be acquicced, otherwile cor 4 
demned; and this was called Judicium Dei) 
But if he was a Slave, then his Trpal wil 
to be per aquam, and that divers was 
which all appear in Lambard, verbo Ord 
lium. From which kind of Tryal I peg 
ſume 'we fill retain this Expꝛellion of ax 
innocent Perſon, That he need not fear fires 0 
water: this manner of Trpal was firſt pu 
hibited by the Canons, then by Parliamen 

Battel. The Trpal by Battel is likewiſe pꝛohibiu 
by the Canons, but not by Parliament, « 
you may read in the ninth Repo2t, fol. 3 
and in the Authozities there, cited, which 
therefoze omit to recite here, (though J hab 
the Books by me) and ſo in this whol 
Treatiſe, where J refer you to a Book, 
| Hall. not ſet down the Authozities cit 
in that Bock, which will avoid pu 
| lixity. ; 
Which Tryal 32. When the matter alledged extendel 
ſhall be firſt. toa Place at the Common Law, and a Plat! 
within a Franchiſe, it ſhall be cryed at tif 
| Common Law, 1 Inſt. x25. 4 Inſt. 2217. 
Tryal in one In what Caſes a Zryal in one Iſſue (4% 
Iſſue binds in bind the ſame Party in another Aue, up 
another. the ſame matter. 
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In Debt againſt two per ſeveral Præcipes, 
one plead a releaſe, and they are at iſſue 
zon the Deed, and the other plead the ſame 
ſue, if it be found the Deed of the Plain⸗ 
f in the fozmer Iſſue, this ſhall bind him 
n the ſecond Jſſue, 12 H. 4. 8. 
In Treſpaſs'if che Defendanc plead Uil- 
enage in the Plaintiff, ik this be found 
ratnit the Defendant, this ſhall bind him in 
he ſame Illue, in another Action in the lame 
Court bet wixt the ſame Parties, 44 Aſſ. 5. 
7 Af a Pan be found guilty of a Conſpi- 
acp upon an Indictment at the Kings Suit, 
„ yis ſhall not bind in a Writ of Conſpiracy 
c che Suit of the Partp, but he may plead 
ot guilty, 27 Afl. 13. \ 
Ak a Pan upon an Indickment of Extoz⸗ 
ion confeſs it, and put himlelf in theKings 
Pace and makes Fine, &c. this ſhall bind 
im, and he ſhall not plead not guilty to the 
uit of che Party, foz a Confeſſion is 
ronger than a Uerdic, 27 Aſſ.57. per Sharde, 
ide Rolls tit. Tryal 625. 
was Ve which is not Party to the Iſſue noz ln what Caſes 
an have attaint, oz challenge the Jnqueff, * — — 
hall not be bound by the ZTryal, 11 H. 4. 30. — — ont 
And therefoze in Zreſpaſs againſt two, and 
e pleads a Releaſe, and the other juſtiſies 
his Servant: If che Jſſue be found again 
be Paſter, it ſhall not conclude the Ser⸗ 
ant, 11 H. 4. 30. Rolls ib. 625. CEE | 
One ſhall not be compelled to try a Tras At what time 
jerſe the ſame Deſſions he makes it, foz a — 2 
dan thall have time to make his defence, 
nd is not ſuppoled to be ready to anſwer 
udden Dbjections, andFoz this reaſon many 
| Judg- 


Tryals per Pais. / 
Judgments upon Indickments have been 
reverſed 


Juſtices of Oyer and Terminer, noz Jus 
ſtices of Peace cannot inquire and determine 
the ſame day. But Juſtices of Gaol Deli- 
very, and Juſtices in Eyre maxx 

Juſtices of Peace cannot poceed to the de⸗ 
livery of a Perfon indicted of Feloap befoze 
them the ſame dap he is arraigned, 22 E. 4. 
Coron. 44. Declared by all che Juſtices of 
England, to be obſerved as a Law. . 

Jn an Invictment in B. R. oz in the ſame 


* 
1 
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Marſhal Af. 
fairs. 


Witneſſes or 
Combat, 
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IM A is wonby our obſervation, to take What ine 


otice when there are ſeveral Jſſues, which (ll be firſt 
F chem ſhall be firlt cryed 3 Aud fo this 
ou have already heard, that where Iſſue is 

»pned foz part, and a Demurrer foz the re⸗ 

due, the Court may direc the Tryal of che 

ue, oz judge che Demurrer firſt, at cheir Len. 4. 
ealure, though by the Opinion of Dodrige, 

t is the beſt wap to give Judgment upon 

ze Demurrer firſt, becauſe when the Jſlue 

mes afcerwards to be tryed, the Jury map Damages. 
lels Damages foz the whole. | 


2 Scire facias was bzought on - a Recogni- 
ce in Chancery, the Terre-tenants pleaded 
oeral Pleas, che Plaintiff demurred to 
We, and took Aue on the other, the Recozd 


Is ſent into B. R. to try the Iſſue, and it 
as trped, and Verdict pro Plaintiff, the De- 
urrex not being argued,and it was adjudg- 
per B. R. that Judgment oughe to be gi 

| both by that Court, Jeffreyſon and Daw- 
as Caſe, Hill. 21. 22 Car. 2. B. R. vide 


dee chings, 1 Roll Abr. 534, 535. Rolls 
. 297. and in the pzincipal Cale, 4 laſt. 


d. was denied to be Law, bf : 

An Jmmacerial Iſſae joyned, which will {mmuareris! 
bzing the matter in queſtion to be tryed, Ille. 

not helped after Uerdic by the Scarute 

Jeofails, but there mult be a Repleader; 

ſe chis is matter of ſubance , foz if 

fre were no Aue, there could be no Uer- 


and lo it is as if nothing had been done 
the Cauſe, „ 


nu cen again@ cwo, che one pleads Plex to tbe 


"2 "8 


FS IR 
* 


11 
BY 5 
l Y ; 


abacemenc of the Writ, the other eo the Wil. 


Lion; che Plea to the Wric ſhall be firſt 


tryed, 


Plea to the 
whole firſt 
tryed. 


Releaſe. 
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a | fo ff that be found, all the whel} 

ſhall abate, and make an end of this 
— 5 foz the Plaintiff ought not to re 4 
cover upon a falſe Mrit, 1 Inſt. 125. 2 
Jn a Plea perfonal againſt divers De, 
fendants, the one Defendant pleads in Bun 
to parcel, oz which extenderh only to hin 
that pleadeth it: And the other pleads a Pla 
which goeth to the whole : the Plea thin 
goeth to the whole, (that is) to both D. 
fendants ſhall be firſt cryed, becauſe ty 
other Defendant ſhall have advantage ther 
of; Foz in a perſonal Action the viſcharpi 7 
of one is the diſcharge of both. 0 

As foz example, If one of the Defendanz 
in Treſpaſs pleads a Releaſe to vin 


(which in Law extends co both). and b 1% 


Rolls tir. Try other pleads not guilty (which extends bu 22 


Gas. 


Diſcharge of 
one diſcharg- 
eth both. 


to himſelf; ) oz ik one pleads a Plea which > 
excuſeth himſelf only, and the other pleat; 7 
another Plea which goeth to the whole, 1 
Plea which goeth to the whole ſhall be ft!” 
cryed; foz if that be found, it maketh a; 
end of all: And the other Defendant 94 
take advantage hereof, becauſe the dil. 
charge of one is the diſcharge of both 
But in a Plea real it is otherwiſe, foz even 
Tenant may loſe his parc of the Land, 
as if a Præcipe be bzought as Heir to his 
Father againſt two, and one pleads a Piu 
which extendeth but co himſelf, and th} 
other pleads a Plea which extends co both 
as Waſtardy in the Demandant, and it b 
found foz him, yer the other Iſſue ſhall i. 3 
tryed; foz he ſhall not cake advantage 16 9 5 
the * of the other, _ on! 
13 wy 
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oyntenant may lole his part by his mil- 
4: / 
Brown and Stamford Juffices conſulted 
ith Gzammarians in things of Gzammar 3 
nd Hullsa Batcheloz of Law (tempore H.6.), 
as called into Court to ſhew 2 difterence 
tween pzeciſe and cauſative Compulſion, 
ide Plow. 122, 127, 128. | 
Paſch. 16 Car.2. B.R. An Attion of Trover, 
c. was bzought de ſex Capitalibus fibulatis, 
glice ſix laced Coifs; after Werdict foz the 
Mlaintiff, it was moved in Arreſt of Judg⸗ 
ent, that the Latin Mozds were both Ad- 
aive, and ſo not certain; but it was an- 
-- Wered, that Capaital is a Pubſfantive, and 
e Nomenclator of Weſtminſter School was 
ooduced to warrant it, and it was adjudged 
i the Plaintiff accozdingly, and the Court 
2 lowed that authozity befoze Riders Dictio- 
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of - iin 
4 
i Of a Vinire Facias; to whom it hal 


be directed; when to the Sheriff, } 1 
when to the Coroners, when 0 
Eſliors, and when to Bayliffs; bel 5 


well awarded, Gec. 
Hd {ven you the Epicome of whu 

is are allowed by the Comma 9 
Law, and 2 hall be tryed per pais, am 


10 what not; we ſhall nom apply 0 our tele 
14 moze particularly to the Tryal b Jari 
1 And becauſe a Venire facias ig che foundati- +3 
Me on and Cauſa ſine qua non, of a Jury (1% 


1 mean in Civil Cauſes; foz in Criminals | 
14:08 as upon Jndicments, the Juſtices of Gao 
Delivery, give a general Command to thi 0 
Sheriff, to cauſe the Country to come againt 8 
their coming, and take the Paunels of the 
Sheriff, without any P2oceſs direced to him 4 
yet Pzoceſs may be made againſt the Jun, 
though it is not much uſed, Stamford Ples 
del Corone 155.) J will firft recite the Writ 
in terminis, the rather, becauſe J intend to 4 
ozder my Diſcourſe, accozding to the me- 

thod of the Writ. A 
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Vmire facial. Rex, cc. vic B. Salutem. Præcipimus tibi 
13 quod venire facias coram juſticiariis noſtris de 
Banco apud Meſtm, tali die, duodecim l- 

beras & legales homines de vicinet, de C. 

quorum 
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Juorum quilibet habeat quatuor libras terre , 
nement. vel reddit. per annum ad minus, 


er quss rei veritas, melius ſciri poterit; Et 
ui nec D. E. nec F. G. aliqua affinitate 
tingunt; ad faciend. quandam Jur. patriz 
er ＋ prædict. de placito, &c. quia tam 
m D. quam prædict. F. inter quos inde 
atentio eſt, poſuer. ſe in Jur. illam. Et e 
beas ibi nomina Jur. illoruni & hoc brevr. 
„ Kc. 


This is one of thole Latine Letters, (as 
Ich terms them, f. 237.) which he King 
es wich ſalucation co the Sheriff; bat 
= i hal commands him, t hat de cauſe to come 
% elve free and lawkul Pen of his County, 
reſolve the Queſtion of the Fac, in diſs 
te between the Parties upon the ine; 
it is a Judicial Mrit, iſluing ont of 
} Reco2d,foz Plaintiff 83 Defendanc, after 
er have put themlelves upon, the Conus 
dcn upon che Wozds Et de hoc ponit - 
= * 4 by che Dofendanc, 02, Et 
petit inquiratur per patriam, by 
; Plaintitk and iſſue jopned — 
Court awardech the Venire facias, vid. 
to fiat inde Jurat. 
Ideo venit inde Jurac. is Erro; in inferss 
Courts, {oz it ought to be Ideo pre 
df, eſt vic. quod ven. fac. Gec. Siderſim — 
it Hould be de viſneto de D. ſpeciailp, 
le 2 pt. 88 
il they come not at the day of the 
| ls danse then ſhall go 42th agaiuſt 
J 5 tz An Habeas Gorporx a and Diſtringas, ts 
Ing them in to ter the matter. Te 
1 - which 
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which two laſt Writs are uſually made with | 
this Clauſe , Nifi prius Juſticiarii venerint, | 
&c. and are returnable after the time of the | 
Judges coming their Circuit. 

Sheriff. And firſt, you lee it is directed Vicecomi | 
ti, i. e. to one who is Vicecomes, and hath! 
the Regimen of the County inftead of the 
Earl of that County, to whom once it did be⸗ 
long: as we are taught in the Mirror, cap. 1. 
ſect. 3. ſcil. That it appeareth by the Op 5 
nance of ancient Kings befoze che Conqueſt, 
That the Carls of the Counties had the Cu 
ffody oz Guard of the Counties. And when 
the Carls left their Cuſtody oz Guards, then 
was the Cuſtody of Counties committed ti 
Viſcounts, who therefoze are called Vicecomi 
tes. : 

What truſt in Mhat great Repoſe and Truſt both thi 

the Sheriff. King and Laws put in this great Officer, 
che D2acle cells you, 1 Inſt. 168. That hi 
is Sheriff, that is, Præfectus Comitatus, Gy 
vernour of the County ; foz the Wozds 0 
his Patent be, Commiſimus vobis Cuſtodian 
Comitatus noſtri de, &c. And he hath a the 
fold Cuſtody , triplicem Cuſtodiam, viz. fit 
Vitæ Juſticiæ, for no Suit begins, and m 
Pzoceſs is ſerved but by the Sheriff. An 
he is to return indifferent Juries for the Tryi 
of Mens Lives, Liberties, Lands, Goods, & 
Secondly, vitæ Legis, be is after long Suit 
and chargable to make Execution, which i 
the Life and Soul of the Law. Thirdly, Vin 
Reipublicæ, he is Principalis Conſervator pr 0 
cis within the County, which is the Life 
the Commonwealth, foz Vita Reipubliay a 
Pax. 1 

Pi 
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Pet notwithſtanding the height and Lati- To whom the 
de of this great Officers Power and Truſt, ouch J0 be 
he Law adjudges him in many' tales not ca- girectec. 
able to do ſo much as return a Jury 3 foz if 

2 be of Kind2ed by nature, oz of affinity by 
parriage to any of the Parties, oz (that A 
lay ſay all in a little) if he be not as indit- 

rent almoſt in all reſpects as he is whom 
He Law allows to be a Juror, he ought not 
= meddle with che returning of the Jury, 
ut the Venirefacias ſhall be directed to the 
oroners (02 to ſome of them, if the reſidue coroners. 

Me not indifferent) who in that caſe are hac | 

Nee, Vicecom. And if the Coroners are not 
poitferent, then the Venire ſhall be diregey 
d 2 Electores, that is, fo two whom the Forteſcue, 
ourt ſhall chuſe and deem fit to return the cap. 2. 5. 
ry; and to the return of thele Eliſors oz 

ſors, ab Eligendo, no challenge will be Eillors. 
mitted. Bro. tit. Venire facias 14. as to the , 
ray, but to che Polles, 1 Inſt. 158. If Serif of 
ie of the Sheriffs of London be a Party, then gs. 
? Venire map be direced to the other Shes Of Londox or 
ff ; if the Under-Sheriff be a Party, yet-of any place, 
; Venire may be directed to the Sheriff, perten make 
ith this Pzoviſo, Quod Sub- Vic. tuus in one Sheriff. 
llo fe intromittat cum executione iſtius bre- 
18 E. 4. 3. ä 

Judicial Wrics (ſay Cook and Sanders 

d. 74.) may be directed to the Coroners, as Suggeſtion. 
e Venire facias, where the Parties are at iſ- | 

; there, upon the ſurmiſe of the Plaintiff, Ot whom. 

it the Sheriff is his Couſin, and upon 

wer that the Venire be directed to the Co- Coroners. 
iers,: foz avoydante of his own delay that 

inhc happen by ye of the * 
the 
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So in 9 the Defendant ſhall be examined whether 1 
ment againſt he be true, oz not, aud if he conkels it, then 1 
bob — 4 the Venire ſhall be awarded to the Coroners; 
Sheriff to one fo2 then it appears to the Court by the De⸗ 10 
of the Defen- fendauts con keſlion, that the Sheriff is not 1 
dann. indifferent; but if the Defendant denies . 
— then the Pꝛocels ſhall be awarded to the 
Examination. Dheriff, becauſe the Sheriffs Authozity and 
| Pꝛofit ſhall not be taken awap, without 1 
Not of the Caule apparent to the Court; but ik the De 
Defendants fendants will alledge any ſuch matter, and 
Suggeſtion. pꝛap a Venire facias to the Coroners , thert 
the Plaintiff ſhall not be examined, neither 
—— — ſhall ſuch Allegations be allowed , becauſe] 


have aVerire Delays are foz the Defendants advantage, F, 
faciasro the and the Defendant may challenge the Zur) 
Coroners. foz this cauſe, and ſo is at no-yzejudice, 

And ſee in Term. Hill. 3, H. 2 £5. placit, 

ult. Ju a Quare Impedit, where the Welfen, x 

dant ſhewed how the Sheriff was Couſin u 


the Plaincif, and pꝛaped a Writ to the 
Coroners, but it was denied him upon the 
ſame reaſon. Fitz. tit. ſuggeſtion placit. 8. 
Br. Challenge 1 F 
In the 1 Caſe, Trin. 1657 
B. R. In Ejedtmeut, the Court was moved 
that Lozd Brooks might be made Ejede 
which was granted ; then the Court was 
infozmed that the Lefſoz of the Plaintif 
was Pigh Sheriff of the County, and tha ; 
the Coroner was Under-Sheriff, and it wi* 
pꝛaped that Elizors might return the Jug 1 
but the Court would not graut it at Pi pra, 
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er of the Defendant, though- the lainti 
offered to agree to it, it being in a ryal u 


Nili prius: but bad it been in a e a? 
99 
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Far, they would have granten it. Tut the 
gular courſe is foz the Plaintiff to pꝛay ic, 
2 elle the Defenpanc may challenge the Are 

y at the Alliſes 3. fo; it is a pyincipgl chal- 
nge, that the Leſloz of the Platnrif is 
igh-Dheriff, oz of Kindzed co the Dherif, 
2 which fee Hutt, 85. More 470. Rolls 

ep. 328. And it was ſo adjudged, Tein. 

Car. 2. B. R. Duncomb and Ingleby, that 

is à p2tncipal challenge. | 

Ju Ejectment, che Plaintiff ſuggeſted por wha 
at he and one of che Coroners were all pf cauſes Proceſs 
. liberty del Countee V igorn', gud pꝛaped —— 
enire facias to the other Coroner; although Coroners. 
e pzincipal challenge, aud che De⸗ | 
want might have oppoled the pzaper, vet 
cauſe he confeſſed it, the Award was well 
the Coroner. 50 if th 

Copogers bs 


1 1 


if it be a pzincipal chal⸗ 

6c. If the Defendanc 

othe Coroners; 

Cob ate —— 

endant ſhall never 

in prey prot eg, te: fo n he 
Matis pay P29Cols te Wers 103 fa⸗ 
ir in che Sheriff, if the Delendant Gap 
t this is not favourable, he hall never 
nene for favour unleis de puilne temps. 
it the Azray be guathed becauſe made by 
es Siviler, who was aiding and 
ne] wich one of the Parties, vet che 
ic hall WINGS 49 he Cen 


To whom 
Proceſs ſhall 
be directed 
for default in 
the Sheriff 
and Coroners. 
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but to the Sheriff, commanding him to malt GP, 
the Pannel by another Officer. As, Ita quo! 
the Sheriff ne ſe intromittat, &c. | 4 

- Note, The Sheriff map appoint a general A 
Dfficer in a Court, and his return ſhall be A 
god. Keeble 1ſt Part. 357. 

If the Tales be quaſhed foz affinity in 2 
Sheriff, but not the pꝛincipal Pannel, be; 
cauſe *twas made befoze the affinity, yet al; 
ſhall be awarded to the Coroners, Scil. th © 
Diſtringas of the pzincipal Paynel, and tu 
thep return a new Tales, foz there Gall wy 
but one Officer if the Array be quaſhed, be 
cauſe made but by one of the Coroners, 02 fi 17 


{ 7 * 
3 
: 775 


1 
Wy 


EE. 
HIM 


affinity in one, &c. Pet the Pzoceſs ſhall: x 


fill go to the Coroners, Ita quod the Co wr 
ner ſe non intromittat. 1 

Ik default be in the Sheriff and Coroner"? 
the Court may choolſe two Eſliors, and if . og 
Parties can ſap nothing againſt them, tu bi 
ſhall make the Pannel, 

Eut the Diſtringas ſhall not be directed 1 
Eſſiers, foy the Court cannot make Office 
to diſtrain the ri Liege People, but“ 
King map. 8 H. 6. 12. dubitatur. 1 

Proceſs may be directed to the Juſtices“ 
Aſſiſe, by aſſent of Parties, not without. 

When a Pannel is made by the Eſlio® 
they ſhall afterwards ſerve all Proceſs thi 
comes upon this, as the Sheriff ſhould, !'? 
E. 4. 24. 18 E. 4. 3, 8. Rolls tit. Tryal . 1 
Foz it may be the Sheriff will diſtrain oy 
thoſe who are his Friends anv be partial. 

When the Pꝛocels is once awarded to j 4 
Coroners, foz a default in the Sheriff, if tet 
be a new Sheriff made afterwards, who 0 
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, =» 
Inditlerent, pet the Pzoceſs ſhall not reverc 'enire facies 
ut continue to the Coroners pendant le plea. owe — 


+ H. 7. 31. Bro.tit. Venire facias 17. 0 ners ſhall not 
be Entry is, Ita quod Vicecomes ſe non in- be to the She - 
omittat. 18 E. 4. 3. 8 fl. 6. 12. riff after- 

And therefoze where the Sheriff ought herr nan 

t to return the Venire, he cannot return not return the 
ze Tales. Foz in Error in the Exchequer Tales, where 
hamber of a Judgment in the Queens Bench, he cannot the 

e Error aſſigned was, becauſe the Venire Vuire ſaci as. 
eias was awarded to the Coroners, fo; cons 
nguinitp in che Sheriff; and it was re⸗ 
rned by the Coroner, and afterwards the 
es was awarded, and it was returned by 
ee Sheriff, and ic was tryed, and a Uerdict 
ven, and Judgment. And foz this cauſe 
ld to be Erroneous, and not aided by che 
itute of 32 H. 8. oz 18 Eliz. Wherefoze 
e Judgment was Reverſed, Cro. 3. par. 

' 3894+ Bro. tit. Octo Tales 9. 1 
2 will inftance one Cale moze in the lame 
- WMepo2ts, f. 586. becauſe it is very full in the 
int. After iſſue in Treſpaſs, the Plaintiff 
his expedition ſurmiſed, that he was Der- 
nt to the Sheriff, whieh being confeſſed by 
> Defendanc, the Pzoceſs was awarded to 
Coroners, and after Uerdic, it was mo- Where the 
in Arreſt of Judgment, that the Tales Coroner re- 
circumſtantibus was awarded, and returned r fe, ff. 
the Sheriff which was held by the whole — to re- 
durt to be good cauſe foz ſtaping the Judg⸗ turn the Tales. 
t; koz it is a miſ⸗trpal, not aided by 
p of the Statutes, foz Pꝛoceſs being once 
rrded to the Coroners, the Sheriff after- 
rds is not the Oflicer to return the Jury, 
2 moze than anp other Pan, and Pzocels 
D 3 ought 
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ought always to be returned by him, who Tr 1 
an Officer by Law to return it, otherwilen 
is meerly void. But akterwards upon vie 
of the Reco2d, it appeared that the Tales un A 
returned by the Coroners, and their Nam! 
annexed thereto, wherefoze it was with 

No name to futthert queſtion, But the Court laid,“ 

the Return, their Nanies had not been annered to ty 
Tales, yet it Hav been well enough; foz ty | 
be annexed to the firſt Pannel, and it ſhall 
be intended that the right Officer return di 1 
and the ulual courſe is, That to ſuch 144% * 
there is not any Officers Name ſubſcribe) 0 | 
and pet it is god enough; koz it is not wil, 3 
in the Statute of York, which appoints tin 
the Pame 6f the Sheriff hould be mu 
but it was moved that the Necozd of the o 
Nea is, That the Tales were returned by + 
Sheriff; bat the Court held, that it ws 
" amendable, and it was done n * 
the Plaintiff had Judgment. 

Yenire facias Bat if the Venire de awarded to the ol 5 4 

e Sheriff, ners, fo2 default in the Sheriff, and they n 

after one a- nothin Upon che Writ, then 3 ſuppoſe, 17 

— to the zu a default diſcovered in the Coroners, de u 

cronerg. iſne temps, the Parry map ſhew this to thi2 
burt, and Have a Venire awarded to t“ 
Sheriff, (if there be an indifferent dne man 
in the mean time) oz eile co Eſliors, & C % 
In Gertz st 8 Apwent in Chef a | L 
In 62 of a dgment n er, 
ena 34 

— — Parties being at iſſue, a Venire was award! 2 

ners, after tothe Sheriff, and ac the dap of the Ketur, 

She af, it was encred Quod Vicecomes non miſit bn 0 ? 
ve. And then the Plaſneff- pzaped a Venn 4 
| facies to the Coroners, for, cozenage _ 1 
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him and the Sheriff, which was awarded ac- 
7zdingly; and at the day of Trpal the De- 
endant made default, and there upon Judg⸗ 
nent Erroz was alligned, becauſe that after 
be Plaintiff had admitted the Sheriff to exe- 


ite the Wric, he could not pzay a Venire fa- 
aas to the Coroners, without ſome caule de 
ane Temps; fed non allocatur, becaule there 
vas nothing done upon the firlt Writ, And 
he Defendant having made default, it was 
Pot material, Cro. 3. part. 853. 
VGBut the Dekendant might Have demurred , e fe- 
this pzayer 3 foz if the Plaintiff pzay a cas to the 
enire facias to the Sheriff, he ſhall not chal- Coroners, at- 
nge the Arrap, noz have a Venire after- a - on rhe 
Wards co the Coroners, becauſe the Sheriff ig 
is Coulin, 02 foz any other pꝛincipal chal- 
nge, whereof he might by common intend⸗ 
gent have conuſance, when he ſo pꝛaped the 
cnire facias ; fo2 upon ſhewing this caule at 
rſt, he might have pzayed Pzocels to the 
oroners; but foz a pzincipal challenge, of 
ich by common incendment. che Plainciff 
I huld not know at the firſt, as that che De- 
want is of Kindzed to the Sheriff, &c. he 
ay afterwards challenge the Array, when 
zep appear, oz if the Sheriff doth nothing 
pon the Mrit, he map pzay a new Venire to 
je Coroners. 15 H. 7. 9. 

It che Plaintiff pzaps a Venire facias to the if the Defen. 
vroner, becauſe he is of kindzed to the Dhe- dant denies 
I, if che Defendant will not confets this, che Plainriffs 
it denies ic, this ſhall be entred, and the 2 
delendant call not challenge the Array foz benefit of it 

s caule afterwards. Br. tit. Venire facias 21. by Challenge. 
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2 7 —— If a Venire facias be awarded to the Cor 

pack 4g ners where it ought to be to the Sheriff, q * 

directed to a the Viſne cometh out of a wong place, pe. 

wrong Officer. if it be per aſſenſum partium , and ſo en- 

tred of Recozd, it ſhall ſand, 07 omnis con. 3 

ſenſus tollit errorem. 1 Inſt. 126. li. 5. 36 

Miſtrial with- But if it be directed to the Coroners, hen 9 

our ſuch con- it ought to be to the Sheriff, without ſuc”! A 

ſent, conſenc of parties This is an inſufficien 

Tryal, not remedied-by any Statute, excen 

it be upon an inſufficient ſuggeſtion, and tha. 

the Statute of 2 1 Jac.c. 13. helps it. Mp 

Venire facias Upon ſuggeſtion that the Plaintiff an 1 

18 | wn — — the Sheriff, and one ok the Coroners are «* 5 

. ine Corners kindzed to the Plaintiff o: Defendant, oz u 

10 | on any other ſuggeſtion which contains! 0 

p2incipal challenge, the Venire facias may „ 

| directed to the other Coroners. Dyer 367. 

Bayliffs. | Erroꝛ ok a Judgment in Northampton, wi 

cauſe in Northampton the Court being ho, 

befoze the Payoz and two Wayliffs, the Ven F 

re facias upon the Jſlue was awarded to tu 

two Bapliffs to return a Jurp, befoze ho 

Payoz and Bayliffs, ſecundum conſuetudinen® 

1 (808 which being returned and Judgment given 

1479 the Erroz aſſigned was, becauſe the Peri, 

1 being Judges ok the Court, could not alſo 

Nfficers to whom Pꝛocels ſhould be direct} 

there being no cuſtom that can maintain an? 

to be both Dfficer and Judge. But all th 1 

Court (abſente Hyde) conceived it might!“ 

good by cuſfom, and that it is not any Erro) 

koꝛ the Judges be not the Bayliffs only, bu I 
$71: 1 Judge and Of. the Papoꝛ and Bayliffsz and it is a komm] 

1447 cer to return courſe in many of the ancient Cozpoꝛat ion 

1 0 i writs. where the Faplitts are Judges, oꝛ the — 8 


5 3 


Tryals per Pais. 


ld they be Judges; pet in reſpect of execu⸗ 
ng Pꝛocets, they be Officers alſo; and one 
Way be Judge and Dfficer diverſis reſpectibus, 
in Redilleiſin, the Sheriff is Judge and 
on, RF fficer : Whereupon Judgment was affirm⸗ 
. Cro. 1. part. 138. | ; 
er." In Treſpaſs and Aſſault laid in the Court, ire, fac#as 
Poe at the Palace of Weſiminſter3 Jt was *2 de Garden 
pudged, that the Venire facias ſhall iſſue al of ,4am;nper. 
0 guden del Palace, and not to the Sheriff of Rolls tit. Try- 
b Middleſex. Bro. tit. Ven. fac. 31. al 667. 
AJn Treſpals againſt two, if one plead, and Award of 
lo iſſues are joyned upon his Plea, and Vexire facias. 


2 


0 vo other iſſues are alſo joyned, and the 


3 9 


2: FEourt award a Venire ad triandum exitum il- 
% n quam prædictum alium exitum inter the 
. Plaintiff and the other Defendant, 8c, This 
+ ("Wa god award, although there be ſeveral il⸗ 
es betwixt the Plaintiff and both Defen- 
Ants, becauſe that this wozd Exitus map be 

et p all reddendo ſingula fingulis, Hob. 91, 


' 
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th" Ward to the next Pundzed, otherwiſe if it 
kalte. 3 H.6. 39. . 
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CAP. LV; 


What faults in the Verire facias dal. 1 3 
vitiate the Tryal, what not, When: 
a Venire facias de novo, ſhall be A 
awarded; when ſeveral Venire 1 1 
cia u. When the Fenire facias (hall 
be betwixt the Party and a Str A 
ger to the Ifue ; Who may have 
a Vexire facias by Proviſo, . a 
when. 


#9 * 
va 


9 
VV have nom ſhewed you to what l. 5 

ficer the Venire facias ſhall be diren 

ed; The next ſtep in the Writ is pred 

mus tibi quod Venire facias: which wo2ds . 

hinire fac iat. Nire facias, are the moſt eflectual wozds u 
why the the Writ, and therefoze they give the den:; 
writ ſo cal · mination to the whole Mrit: And here oy WP 
led, poztunity is offered us to ſpeak ſomething 0! 
a Venire facias in general. A am uot ignozai?? 
bow our Books lwarm with Caſes wh 
ariſe from the defects in this Pzoceſs, am 
how that 2 have 1 4 = at, 
Judgments ayed and re d, fo want 
ſuflicient Returns, milawarding, bilagen ; 
ment with the Rolls, diſcontinuance, an 

many other faults in this TUrit. But th 3 

Statute of Statutes of Jeofailes (eſpecially the 12 
Feoſailes 21 21 Jac. cap. 13.) have pardoned (as J mi}. 
Fac. 13. ſo ſap) th le enozmities; As, The award 15 
ing this Writ, Hab. — or Diſtringas on 1 

wrong 
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wrong Officer, upon any inſufficient ſuggeſtion, 
or by reaſon the Viſne is in ſome part miſ- 
awarded, or ſued out of more places or fewer 
Places than it ought to be, ſo as ſome place 
pe right named: The miſnaming of any of the 
Jury, either in Sir-name or addition in any of 
Ihe faid Writs, or in any Return thereupon, fo 
„that upon examination it be proved to be the 
ame Man that was meant to be returned; or 
f no Return be upon any of the ſaid Writs, ſo 
s a Pannel of the Names of the Jurors be te- 
turned, or annexed to the ſaid Writ; or if the 
Sheriff or Officers Name, having the Return 
ereof, is not ſet to the Return of any ſuch 
rit, ſo as upon examination it be proved that 
oe ſaid Writ was returned by the Sheriff or Un- 
er-Sheriff, or ſach other Officer. In all chefe 
Fates the Judgment ſhall not be ayed, noz 
- "Feverled fo2 theſe defects, 
Lu this Act doth not extend to any Writ, 
u Declaration, oz Duit of Appeal of Felony, 
i Purther, no) to any Indiament oz Pꝛe⸗ 
i encment of Felony oz Purther, 02 Treaſon ; 
"Voz to any Pzoceſs _ any of them; noz 
TW any Wric, Bill, Action, oz Infozmation 
| don any popular oz penal Statute; where- 
Ne fnce Inkozmations and popular Artis 
ns are grown fo frequent, the Artoz⸗ 
es, &c. herein had beſt beware of theſe 
dfailes. 
Dp this Dtatute many defects are remedi- po . 
which were not dy the Statutes of 32 — a = 
8. cap 30. and 18 Eliz. cap. 14. pet all 
not; fog this Act only helps the miſna- 
ag of a Juto; in Sir-name, oz adbicion, 
o end latth nothing ok his Ehziftian name: 
3 | where⸗ 
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Chriſtian wherefoze J conceive the Law in Codwely.. a 
—— Caſe in the fifth Repozt, remains as it n 
Vinire facias , ben; which is, that if a „ 
incurable. in his Chꝛiſtian name, on the Venire, hog 
he be named right in the Diſtringas and Po. 
ſtea, pet this is ill, and not amendable, am A 
with this agrees Goddard's Caſe, Cro, 2, 1 
part 458. 1 
Chriſtian And ſince the Court (Cro. 1 part. f. 203. * 
name right in doubted thereof, J may well put the Nueſti, | 
the Yenire fe- On 3 Ik a Juroꝛ be right named upon the Ve. 1 
_ = nire, and miſ-named in his Chziltian Pam A 
Dillringes. in the Diſtringas, &c. whether this is amen 5 5 
dable oz not, without diſpute it is not by” 
the Statute of 21 Jac. fo2 that only helps t! 1 
Sir-Name, Kut with reverence to th: 9 | 
Courts doubt, J conceive clearly, it is hob 
pen by the Statutesof 32 H. 8. and 18 Eli! A 
as à diſcontinuance of Proceſs; and J may,” 
with the moze confidence believe it, becau 
in Codwels Caſe afozeſaid, where in the, vp 
Pannel of the Venire, a Juroz was name Mo 
Palus Cheale, and in the Diſtringas, &. ht! 5 
was right named Paulus Cheale, and ſo e. 
caule he was mil⸗named in his Chziſtin 
Name in the Venire, Judgment was arreſte'% 
But it is there adjudged, that if he had bern 
well named upon the Venire, and mil⸗namm 3 
on the Diſtringas oz Poſtea, then upon exam 1 
nation it ſhould be amended. Eut the Cour? 
tels of Rutlands Caſe, Lib. 5. 42. is e 
in the Point, and lo is Cro. 3. part. 866 
Rolls 196. Teppet in the Venire and Tipps 
in the Diſtringas, amended. And ſo if tt 
miſtake be in the Pannel Jurata, the LL 


may come in Court, and amend it. And 1 
i 9 
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1 9 Samuel be in the Venire and Diſtringas, and 
Haniel in the Nomina Juratoruin, upon exami⸗ 
10 ation, this may be amended, And ſo if the 
— ame be right in the Venire, and miſtaken 
> IF the Chriſtian Name in che Diliringas 03 
” 1 oſtea, it is amendable. Rolls 197. And lo if 
„ Fe be De A. in the Venire and Diſtringas, 
© Md De B. in the Nomina Juratorum, this is 
2) _nendable, 
, Aud it is to be known, chat in molf Ca⸗ 
s, where the Venire facias , Habeas Cor- 
5 pra, oz Diſtringas be defective, they are to 
19 amended ; but if the malady be ſo fatal 
the Venire, that it cauſes a miſtrpal, (as 
395 Þ the miſtake of a Jurozs Chziſtian Name, 
„% where a Juroꝛ not returned is ſwozn, &c.) TOR 1 
, en the Uerdict is to be let aſide, anda Veni. 4 7 
1 facis de novo, to be awarded 3 and ſo was 
„ to be upon thole miſtakes, (now amendable 
. the Statutes) befoze the making thereof, 
nd where a Jury giveth a Uervic which is ore jury 11.1 
. epted and Recozded by the Court, de the vor ap 
% > Werdic perfect oz imperfect, the Jurozs are Cauſe twice. 
% ccbarged, and ſhall never try the ſame il⸗ 
"We again upon a new Niſi prius. But if the 
a erdict be ſo imperfect that Judgment can⸗ 
ee be given upon it, then the Court ſhall 
9 pard a Venire facias de novo, to try the 
. e by other Jurozs. Lib. 8. 65. Bulſtr. 
1 — rt 32. ; 

I upon an iſſue all the matter be not yenire facjas 
0 lp enqufred, a Venire faciasde novo ſhall de nove. 
ue. 18. E. 3. 50. 

„ In an Audica Querela, if the Parties go to 
if. ne uxan payment accozding to the defea- 
nce of the Statute, and this is found be 
if 79 rde 
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the Plaintiff, but the Jury do not aſſeſs d. 4 1 
mages, the Court ſhall award a Venire bas 


de novo, to aſſels Damages. 22 E. 3. 
vide hic cap. 6. and Rolls tit. Tryal 5 ky | 


Pp 


595 

If the Recozd of the Niſi prius be unn | 
madum tritici foz modium, and the Plain. 4 
is Nonſuit at the Aſſiſe, foz this miſtake, i! 
the Reco2d in Court be right, ſcil. Modium,” 4 ; 
this Nonſuit hall not be Reco2ded , but 
Venire facias de novo {hall be awarded. 1 : 
fo2 any other miſtake, as if the Mie 
in Court be Grays-Inn Lane, tc. and the! "30 
Niſi prius, which is hut a {Cranſcript , h f 
Graves-Inn Lane, gc. Foz this is a No- 4 
ſuit upon another Recozd than what is i 4 
Court. a 

In Watcery againſt Thee who ll 4 
Thꝛee ſeveral Pleas , aud upon the Mun 
of Niſi prius , cms iues are bound tos tet | 
Plainciff, and Damages aſſefſed; but 1. 
thing is found foz the chird iſſue, this i! 
. and a Venire facias de novo vi . | 


In Detinue, if the Jury find Damages 
aud Coſts, but uo value, as they augbt, cho 
hall not be ſupplied by a Writ of Juquir) 
of Damages, but a Venire facias de 28 
be granted, And ſo of other defeds in find... 
ing the full iſſue, 

| In a Quare impedit if the iſſue be found ws 
— Impe- the Plaiutiff, but by negligence, che Jury 
Lit. not inquire of the four points, ſei]. de ple 
nitudine, ex cujus præſentatione, ſi tempus ſ.. 
meſtre tranſierit, and the value of the Eh) 


per amum; This ſhall be ſupplied by?! 
ny 


* 1 


WW Tryals per Pais. | 
5 FP, W ric of Inquiry, without a Venire facias de 
a ro, becauſe the Court ex officio ought to 

oe charged the Jury with the four points 
3, nuqutirp, and if the Jury had found them, 

Attaint lay; fob as to this they were but 
an Inqueſt of Office. 1 
tif n a Writ of Annuity, if the iſſue be Aunulty. 
il" nd fo; the Plaintiff, but che Jury do not 
n, eſs Damages oz Colts, this thall not be 

I plied by a Writ of Juquiry, but a Ve- 

e facias de nova ſhall be granted, 

0 n Ejeament againff Baron and Feme, Ejedment. 
t che Jury find the Wife not guilty, and 
b da ſpecial Werdict as to the Busband, 
n ich ſpecial Uerdict is afterwards adjudg⸗ 
u inſufficieut by the Court, a venire facias 

Novo ſhall be granted foz boch, as well the 
al Wife as the Yusband, and the Wife may be 
ri d guilcy, becauſe che Recozd and Iſſue 
th! intire, and che Uervict is inſufficient and 
, r in tout. | 
$i” o it there be ſeveral. iſſues, and the Jus 
all and ſome well and directly, and in others _—_—_— 

rial Uerdies which are imperfec, a Veni- ; 
(es cias de novo ſhall be granced foz all, aud 
bis Jury may find concrary to their firſt finds 


an £ 
all" n Treſpaſs of Aſſault and Battery, and 
„ing away of grain, and the Defendant 
ao the Battery jultifies in defence of his 
(01 Win, upon which che Plainciff demurs, any 
che grain he pleads not guilty, which is 
e. nd foz the Plaintiff, and the Jury do not 
e.. Damages foz the Battery depending in 
ch murrer as they ought, in this Cale, if che 
4 murrer be afterwards adjudged foz the 
1. Plaintiff, 


1 
M_ 
LSE” 1-7 . 
$4 > 
99 
e 
43 1 
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Album Breve, 
the County 
lefr eur in a 
Vimire faci as. 
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Plaintiff, pet the Damages foz this cating 
be afterwards ſupplied and taxed by a Nun 
of Inquiry of Damages, but a Venire gb 
de novo ſhall iſſue to Zryal, becauſe all! 
compziſed in one Oziginal. Vide apres of 1 

13. and devant cap. 2. iP 

Who ſhall grant it - "A 

In a Scire facias upon a Recogniſance i 3 
Chancery, if the Parties be at iſſue, um 
which the Recozd is commanded into B.] 
and there it appears that the Venire faciast [ 
not well awarded, the Venire facias de no 
ſhall be awarded in the Kings Bend 1 
and not in the Chancery. Rolls tit. Tn. l 
723. 

In Yelverton's Repo2ts, f. 64. The i 
is, that a Venire facias was made Vicecont 4 
leaving out Salop, foz which there was; 
blank left in the Mrit. But re vera, it u 
returned by the Sheriff of Salop. In Artt 
ok Judgment, it was alledged that the Ven, 
facias was vitious foz this cauſe; but Gay 4 
dy ſaid it ſhould be amended; and by Fe 
and Williams, it is as no Writ, becauſe | 
is not directed to any Officer. And ha 
is aided by the Statute of Jeofailes; fo; 
might rather be called a Blank than 
Writ, becauſe ic was directed to no Offen 
Ik there be no return of the Sheriff ind 
ſed upon the Venire facias, it was held 1 
amendable. 35 Eliz. Lib. 5. 4. Otherwi 
of the Diſtringas, if that be Album breve, 4 
no return, ik the Venire facias be right. Rü 
tit. 204. x 
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„An Caſes where there are ſeveral Defen- Several Fenire 
is, who plead ſeversl Pleas, the Plains Hias. 
may chule either to have one Venire facias 
all, oz ſeveral, foz every one of the Des 
dants ; but (ik you will be ruled by Stam- 

Ja) the ſureſt way is to have a Venire facias 
. Wiinft every one, and then one cannot have 

efit of the others challeng 3 neither ſhall 
death of one abate the Venire facias as 

ſt the other; (this he ſpeaks dk in Ap⸗ 

1s) but if the Court once award a jopnt 
ire facias, pou cannot have ſeveral Venires 
Aerwards, though there be nothing done 
en the firſt; except it be upon matter de 
Pine Temps, as the death of one of the 
eendants, &c. Lib, 8. 66, Lib, 11. 
6. Stamf. 155. Bro. tit. Venire facias 


1 

zut now it is the uſual courſe to have but one Fire 

venire facias upon ſeveral iſſues, though facts in ſeve- 

inft ſeveral Defendants, Cro. 3. part. ilfe; 
| 7 1de Rolls 
1 Hob. 36. 64. And ſo uſual, that the tit. Tryal 596, 
Mert declared, Cro. 2. part. 550. That 620. 667. 
ee never chall be ſeveral Venire facias to Hob. 88. 31. 
leveral Iſſues in one Countp; foz what 
the Plaintiff trouble himſelf and the 

ntry with ſeveral, when one Jury will 

? his turn; Et fruſtra fit per plura 

I fieri poteſt per pauciora. Eut other- 

» if it be in two Counties. Cro. 3. part. 


fter iſſue joyned by two Defendants , pinire facias 
ie of them dye, and then a Venire facias between the 
warded betwirt the Plaintiff, and both Plaintiff and 
etendants, and ſo in the Habeas Cor- dae ober. 
pl N and Diſtringas, * this ſhall not vitiate one is dead. 


ESR 
- th 
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the Venire facias, &c, to make Erroz; be⸗ 
cauſe, though one of the Defendants * ; 
dead, yet the other being alive it is ſufficient, * ? 
No ſurmiſe in And there needs be no lurmiſe in Judici- | 
Judicial al Writs , that one of the Defendants is 
Vries, of dead; It is time enough to ſhew it to te 
of the Parties. _ at the day in bank, Cro. 1 part, 4. 
But ik there be two Defendants, and 
the Venire facias be but againſt one of them, | " 
tis Erroz. 7 H. 4. 13. and Bro. cit. Ven, I 
fac. 11. Cro. 1 part. 42 6. 4 
Ymire ſacia: Ak the Venire facias bears date befoze ch 0 
dared before Action bzought, 02 varies from the Noll, 
the Action pet it is aided by the Statutes of Jeofails | 
brought. Cro. 1. part. 38. 90, 91. 203, 204. Miſcor 
tinuance or diſcontinuance, or miſconveying 
of Proceſs is aided by 32 H. 8. 30. Thi 
want of any Writ Original or Judicial, den 
in their Form, and inſufficient Returns there 
upon, are aided by 18 Eliz. 14. Cro. 3. pan 
259. But vou muſt have a care the Veg 
| _ — be _ D auy _ matten 
of ſubſtance; foz if che Parties Names 
Pure Noyes miſtaken, oz the iſſue, as if the iſſue be ul 1 
Venire faci as. unques Executor, any the Venire facias be it 
placito debiti, &c. this is a miſtryal. Cul 
| Miſ-tryal. 2. part. 528. — it is ik the Venire fac 
ü be in placito tranſgreſſionis, where the Adis 
is in placito tranigreſſionis, & ejectionis f 
mz. This miſawarding of Pꝛoceſs is u 
aided by any of the Statutes, and bert 
No Venire fa- it were that there had been no Venice ( 
cias hotpen, cias at all in ſuch a caſe 3 foz then the 0 
| tutes would have holpen it, Cro. 3. pal 
622. Stat. 18 Eliz. 14. ; 
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Ik a Venire facias be directed to the Co- Return of 
roners , all the Coroners ought to joyn in Proceſti. 
the Return, they being Pinifters not Judg- : 
's, and ſo both ok the Sheriffs of London 
ouccht to jopn, oz elfe the return is not 

$000, Hob: 97. 
Poste, the p2zincipal Statutes of Jeofailes 
re 8 H. 6. cap. 12. and cap. 15. 32 Hl. 8. 
p. 30. 18 Eliz. cap. 14. 21 Jac. cap. 13. 
nd 16 and 17 Car. 2. 8. Intituled, An 
d to prevent Arreſts of Judgments and ſu- 
Perſeding Executions. And the thee firſt of 
Vhycle Statutes do not extend to Appeals, 
poz to Pleas of che Crown, oz to anp 
bꝛoceedings upon chem, fo2 thele are ers 
epted, noz to the amendment of any Ex⸗ 
zent, to make any one Outlawed. As your 
ay ſee at large, Lib. 8. 162, Blackamore's 

aſe, 
' Note, if the Diſtringas be betwirt wzong 
darties, as if the Parties Names are mi⸗ 
aken, the Judge of Alliſe cannot pzoceed 
the miſtake be inſiſted upon; altho it 

ould have been no Crroz after Uerdid 3 

[dſo befoze Juſtice Windham, Lent Aſſiſes, 

581. And ſo J have known it ruled by 
her Judges, and the Trpal refuſed, Des 

ttleton's Repozts 253. 

And the fouc laſt of the ſaid Statutes do 

ither extend to them noz to Actions oꝛ In⸗ 

zmations upon Penal Laws, only in the 

ſt of them, viz. 16, 17 Car. 2, there is a 

mitation in the negation ok the Extent, 

Il. Other than concerning Cuſtoms, Subſidies 

Tonnage and Poundage, to which it doth 


tend, 
E 2 If 
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Ik the Venire facias be directed Vicecomii | 5 
London, Salutem, &c. præcipimus tibi, and 
not vobis, after Uerdic this is amendablt. 1 
39 Eliz. B. R. Ad judge, Rolls 200. 1 

And ſo it is, if after & habeas ibi hoc breve, | A 
& Nomina Juratorum be left out, ibid. and | 
204. | 
But ik the date of the Teſte be after te | 1 

Return, this was held not amendable, 32, 

3 Eliz. B. R. ib. fed vide hic ante. But i 
"he Award of the Venite facias upon the Roll Þ 
be right, and the Mrit wrong, it may le 
amended by the Roll, as the milpꝛiſion o 2 
the Clerk. ibid. 2c1, 

If the wozds, quorum quilibet habeat be li 
out, 02 duodecim, oz qui nulla affinitate attin 8 
gunt, 02 Vicecomiti be left out, theſe are 
amendable as miſtakes of the Clerk, Rob 1 
204, 205. ul 6 

. . In ſome Caſes a Venire "T0 ſhall it 
© awarded to make an Engueſt betwixt : | 
Parry anda Stranger to the Writ and Jſſue, and th 
Stranger. Party. J will inffance but in one, and 3 
that is upon the Statute of Weſtm. 2 cap 
6. Ik a Tenant being impleaded vouch u 
Warranty, and the Uouchee denieth this 
Deed, oz other cauſe of che Warranty, &. 
that the Demandant map not hereby b 
delayed, he may ſue out a Venire facias . 
— the Iſſue between the Tenant and due 
chee. 

Inqueſts in Pleas of Land, ſhall be 10 


Inqueſt at 
whoſe re- well taken at the requeſt of the Tenant, 


queſt. as of the Demandant, 2 Edw. 3. cap. 10% 
„Ik the Plainctff oz Demandant , deüſtei 0 


in pzolecuting his Action, and bzingeth !“ n 
1 1 
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not to Trpal, then the Defendant oz Te⸗ Lire facias 
nant may ſue fozth a Venire facias with a b Pfovilo. 
Proviſo, which is to no other end but that 

the Sheriff ſhould ſummon but one Jury, 

it the Plaintiff alſo ſhould have bꝛought 

him another Mrit, to the ſame purpoſe ; 

and although (as my Lozd Dyer ſaith, fol. 

215.) the granting of this Venire facias, &c. 

with a Proviſo, depends much upon the dil⸗ 


cretion of the Court, pet foz the greater part 


by it is not grantable foz the Defendant, un⸗ 
lets when he is actoz as well as the Plain⸗ 


itt, oz unleſs there be a default, and La. 


rhes in the Plaintiff; therefoze there can be 
no Tryal by Proviſo againft the King (un⸗ 
lels with the Attozny General's conſent) be⸗ 

* no 2 02 Laches can be _— 

the King, But an avowant in Reple- 
zin, may have a Venire facias with a Proviſo, — . 
mmediately after iſſue joyned, becauſe he is iſſue joyned. 
Axoz, and in nature of the Plaintiff. 

If che Plaintiff in Detinue and the Gar⸗ 
tithe be at iſſue, and the Plaintiff pꝛays a 

iſi prius, and this is granted, pet the Gar⸗ G uniſhec. 
the at the ſame time may have a Niſi pri- 

s with Proviſo, becauſe he is Plainciff alſo 
19. Lib. 6. 46. Rolls Tit. Tryal 629. 

If the Plaintiff deliver the Mrit to the 
@beriff carde, ſo late that he cannot ſerve it, Tara 
he Defendant ſhall have a Writ with a 
proviſo. WIS | 

But at the ſame time the Plaintiff may 

gave another Writ, and the Sheriff may re- 

urn * * them he pleaſes at his Eledi⸗ 

M. 6. 6. 
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The Proviſo ought to be, quando duo b 
via ſunt in eodem gradu & qualitate 3 

If che default be in the Plaintiff after iſle $ 1 
in the pꝛolecuting # the Venire facias, then 
the Defendant map have a Venire facias wi 


Proviſo, but not a Habeas Corpus with a Pro- 


viſo, until the Plaintiff have made a defaul 
in the ſame Writ, fo} he ought only to hav 
the ſame Pzoceſs with a Proviſo, in whit 3 | 
there was a default of che Plaintiff firſt ; am We. 
therefoze although the Defendant had a 16 
nire facias with a Proviſo upon a default of the 9 
Plaintiff, yet he cannot have a Niſi prius ) 
Proviſo, without another default of th! 55 
Plaintiff, a 

If che Defendant had a Habeas Corpus 10 A 
Proviſo, and the Jury remain fo: want iy 
Mundzedozs, pet he cannot have a Diſtrings 8 
Jur. with a 10. Tales cum Proviſo, until! 
default of this requeſt of a Tales is in ths q 
Plaintiff, D. 15 El. 318. 10. Ny 

But note the Nota (in Stamford's Pleas Gr 
del Coron. f. 155.) That if by negligen 
of the Plaintiff, che Defendant ſues a Ve 1 
nire facias with a Provito, pet the Plaintii 
may at his pleaſure tap the Defendant, tha 0 
he ſwall not pꝛoceed in his P2oceſs, in pra 
ing a Tales upon the Defendants Pꝛoceſs 
as it appears I. 15 H. 7. f. 9, And the De 
fendant ſhall never be received to purſue thi? 
Paocels with a Proviſo, ſo long as the Plain 
ciff purſues, oz is ready to purſue, as ws I 
pears Mich. 14 H. 7. £7- . 

And ſeeing the Tales Pen offer themſelvs\ 18 
to us, we will tell chem upon what accoun 
they come, betoze they thauſt themſelves „ 

07 
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de Inqueft, commonly foz the love of 


ght Pence; but it may be to do ſome of 
heir Neighbourz a ſhzewd turn. 


CAT Vo 


hy the Venire facias runs to have 
the Jury appear at Weſtminſter, 
though the Tryall be in the Coun- 
try. Of the Writ of Niſi prius, when 
firſt given, when grantable, when 
not, and in what Writs, Of Ju- 
88 tices of Niſi prius. Of the Tales 
at Common Law and by Statute. 
When the Tranſcript of the Record 
of the Niſt prius differs from the 
8 Roll, whereby the Plaintiff is Non- 
ſuited, he may have a Diſtringas 


de novo, 


Au T to obſerve the method of che 
I Writ, the next wozds are, Coram 
utticiariis noſtris de Banco apud Weſttninſt. 
li die. And here firſt of all pou map ask 
e, to what purpoſe the Sheriff is com⸗ 
ended to cauſe the Jury to come to Welt- 
inter, when they are to try the Cauſe in 
We Country, and in truth are not to come 
7 Weſtminſter? 4 mutt confels the retolu⸗ 
Fon of this Queſtion is not unneceſſary + 
5 E 4 wheres 
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whereloze we muſt know, That Dziginal, # 

ly , befoze the Mrit of Niti prius was gi⸗ 

ven, the purpoſe foz which the twelve Pen 
why the . were to be ſummoned upon the Writ ol, 


xire facias is Venire facias to come to Weſtminſter , wa; 
ro have the 


Jury appear that contained in the Writ, videl. Ad faciend$ 
at #eſtminſter. quandam Juratam 3 fo2 then was the Try 
intended — be 3 full Jury ap/$ 
| peared; if not, then a Habeas Corpora, (with 
OP a Tales ſometimes annered to ie” the fon 
whereof you may lee in the Regiſter,) aum 
ik they did not appear at the Return in th | 
Piſtriogas. Habeas Corpora, then went out the Diſtro ph | 
gas. This A ſpeak of the Common Pleas 10 
But the courſe ok the Kings-Bench and EA N 
chequer, is, after the Venire facias, to have 
Diſtringas, leaving out the Habeas Corpon 
Trpals then were all at the Bar. (IJ ſpa 
not of Aſſiſes.) But now, becauſe Jurors di 
not uſe to appear upon the Venire facias, 1 
being without Penalty; Trypals at the Eu 
Pryals at Bar. are appointed upon the Habeas Corpora, zu 
Diſtringas, becauſe the Jury will moze 0 3 
tainly appear at the day in the Diſtrings; 
thꝛough fear of fozfeiting iſſues 3 which 7 
Sheriff returns on the Diſtringas, mot n 
the Venire facias. By the Statute of 18 I. 


cap. 5. no Jury ſhall be compelled to app 


Where a Jury at Weſtminſter, foz the Trpal of an offend! 
lable — upon ( any penal Lam) committed abo 


gear at ef- thirty Piles from Weſtminſter, except . 
ninſter, Attozny General can ſhew reaſonable cut 
foz a Trpal at Bar. 
Thus ic was at Common Law, befoze „ 1 
giving of the Writ of Niſi prius, when al 


Jurozs, together with the Parties came „ 
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Wo the Kings higher Courts of Juſtice, 
"Where the Cauſe depended; which (when 
dufts multiplied )- was to the intollerable 
urthen of the Country, 27 E. 1. cap. 4. 
Uherefoze by the Statute of Weſtminſter, viſe privs, 
cap. 30. A Wric of Nifi prius was firſt gi- hen fill gl- 
en; and that in the Venire facias, as we V7 oe. 
day ſee in the fozm of the Writ there men⸗ 
Poned, ſcil. Pxzcipimus tibi quod venire facias 5, ,wſords 
ram Juſticiariis noſtris apud Weſtmon. in Pleas of the 
aabis Sancti Michaelis, niſi talis tali die & Crown. 156. 
oo ad partes illas venerint 12. &c. By 
"Which Writ it appears that the Venire fa- 
Was was not returnable tilt after the day of 
e Niſi prius. But the miſchief thereof was — pris in 
test, partly in reſpec that che Parties f 
dt knowing the Jurozs Names, could not 
il how to make their Challenges, and ſo 
re ſurp2iſedz and partly in reſpect of the 
ry, who were greatly delayed by the El⸗ 
Mns of the Parties, that by the Statute of 
E. 3. cap. 11. Jt is Dzdained, That no 
queſt, but Aſſiſes and deliverances of Goals, 
taken by Writ of Miſi pꝛius, nor in other 
anner, at the Suit of the great or ſmall, be- 
e that the Names of all them that ſhall paſs _ _ 
the Inqueſts be returned in the Court. And — of 
heir names muſt be returned upon a Pannel muſt be re- 
nexed to the Venire facias, ſo that either turned into 
arty may have a Copy of the Jury, that the Court be- 
may know whom to challenge; and the 1 — . 
iry not coming upon the Venire facias, male Ye 
keigned default, which warrants the Di- 
nas, &c. unleſs they appear at the day 
NNiſi prius. * 


Do 


— — 
—— 


— . _ . 
. 7 
— SR_ - — — 
* * 
— — —— — — 
* 
— 4 - — 
— = » * — 
3 e 
= 


| 
L 
. if 
+ EL 
14 1 
1 . 
3] 
7 
* 
F 
+4 
LES. 
13 
1 
, As: 
” Wh 
N 17 
i 
$ 
r "FX _ 
. ö 
* 
ö * 
4 
4 | 
ff £1 
| $; 
ö 
11 
it 
Tx 
? 4 
* 
TH i 
z mY 
Z 
: £ 
+ + FY 
11 LH 
| * 
1 
1 
: 
1 
{i 
f 


— — _———_ - — — — 
— * — —— — EM 2 8 — 8 
- — = — DE. ee nes, we OY + 5 
— — - —- 
* —— 


— —— 


— 4 
— — . — ö x 
— > — — — — p — — 
a =» 1 mmm j > = 4 2 LS. C * 1 - 
— — — — On : — — —— — — WW; £25257 - — F 2 — * — — — 
* Sr —_— = - — - — n — — EEE ASS A Poe: . — — — — ——— — . — — 
— _— * — 33 . 88 * s ” * — - - = — 2 — SH — . _—_— — — * = 
- . - C — N 1 * N S IIB B+ Sa — : — —— * - oth eG 4 - — 
— b - — — — . — — — 2 * . — * 
— 2 — X — — — — 4 5 — * * * 1 
* * - — * = - —— 1 _ 3 
© - 8 bt al, 


— — — 1 - 
x37 nn 
— - — o — 8 
3 IA. 
Bo Deg 9w _ T 
— 2 — — 
- 2 7 
C IT . 
+ ” 


—— 


— — — F 
2 3 


—_ 
2D 2 — 
— —̃ — — - 2 
rr en Oe ern nga 
— — — » + 3. *: — 
ac . * — — — 


—— 
— — 
- — — 


— — — 
— — — f 
— 
"RY I: 
: 2 mar 


a 
— — * — 4 We oy 
— WC — * 
JAE W 
32 ny ae » + ©. 

— — 
A 


— Ng — — — 
2 — - = — 
. — — — 
* — 1 
9 — I — — 
= — —— * A 
— — — 
* 


58 


It is in the 
Courts diſcre- 
tion, whether 
to grant 2 
Ni ſi pri as or 
not. 


When the 
Court cannot 
grant a Ni 
Prins. 


- Where the 
King is con- 
cerned. 


Tryals per Pais. 
Bo that by what hath been ſaid, you my 


* 


perceive to what purpoſe the Sheriff is con 
manded to cauſe the twelve Pen to come u 


Weliminſter, though the Tryal be in th 


Country. And that, ad faciend. quandam ju 


ratam, becauſe it is in the diſcretion of th 
Court, whether to grant a Writ of Niſi pi. 
us, oz to have a Tryal at the War, And fq% 
this, the Duke of Exeter being Plaintiſſn 
Treſpaſs, a Niſi prius was pꝛaped foz th 
Duke, and it was denied, koz that the Dun 
was of great power in that County, An; 
if the Zryal ſhould be had in the Country 
inconvenience might chereupon follow, v7 
pou map read, 2 Inſt. 424. and 4 Inſt, 16% 
Nay in ſome Caſes (as if the Cauſe requin 
long examination, &c.) it is not in the pon 
er of the Court to grant a Niſi prius, if th 
King pleaſe : foz in ſuch Caſes, as appean 
by the Writ in the Regiſter, 186. 
King by his Writ may reſtrain, and com 
mand the Juſtices that they ſhall not aw 
any Mrit of Niſi prius, and if they hau 
that they ſuperſede it. E. N. B. 240, 24% 
No Niſi prius ſhall be granted where t 
King is party, without eſpecial Marr 
from the Ring, oz the Atcozny Genera 
conſent, Stamf. 156. F. N. B. 241. 4 ll 
161. be 
Jn a Præcipe quod reddat, if the Tens 
after aid of the ſing, pleads to che Inqueſt: 7 
the Plaintiff ſhall not have a Nifi prius, b 
cauſe the Tenant hath ald of the King, an 


: 


*. 


ſo the King is in a manner Party, 25 E- 


39. either is a Niſi prius to be granted, 
any of che Yarcies may have prehudice by i 
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It the Juſtices de Niſi prius dye befoze the Certification 
„y in Pank, yet the Recozd ſhall be receivs of Verdicts. 
from the Clerk of Aſſiſe, without a Cer- 

brari, 02 other fozm of Entry but the anci⸗ 

b kozm. N 

Alſo in that Caſe a Certiorari may be di⸗ 

>ed to the Executozs 0) Adminiſtratozs of 

e Juſtices, to certifie the Recozd, D. 4, 5 

ar. 463. 55. Rolls Tit. Tryal 629. 

They have no power to increaſe Damages, what things 
2 to allow oz diſallow Pꝛotections, noz to the Juſtices 
low a Plea of Cxcommengement in the of %% 

laintiff. Put they may Reco2zd the Prio⸗ 4. 

rion and the Default, and this ſhall be al- 
 *Wwed oz diſallowed in B. 

They may demand the Juro2s upon a Pein, 
2p map amerce Jurozs, and puniſha Trel⸗ 
ſs done in their pꝛeſence, which is in de- 
te of the Bing, and foz this make Pꝛo⸗ 
8, and map fine Oflenders. 
In Tjectment the Defendant map plead at 
> Alliſes, that the Plainciff hath entred in⸗ 
parcel of the Land mentioned in the De- 
ation puis le darrein continuance, and the dus 
ices of Niſi prius may accept this Plea, 28 con- 
it is in their Election; foz if they pers tinuance. 
ve the Plea is dilatozy, they may refuſe 

foz it is at their diſcretion, Sir Hugh | 
owns Caſe, in Scaccario. Mich. 8 Jac. Rolls 
t. Tryal 630. 1 
If eleven Juro2s be ſwozn, and the twelkt 
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Jurors ſur 
paine fine. 


h 
h f 
challenged, and che Jurozs cannot agree he Judge or 


the challenge; foz ten affirm the chal- on ſagree- 
ige, and the other denies it, although the ment or other 
rty which did not take the challenge will Acct 
agree that the eleven ſwozn ſpall have Challenge. 
another 
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another to them in lien of him that is ch 
lenged, pet Court map do this. 

Ik a challenge be taken to the Array h 
foze any Juroz is (won, and Tryozs be g 
ſen, who cannot agree, pet they ſhall not! 
commanded in cuſtody, becauſe they net 
were Twozn upon the pzincipal, Butt 
Court may diſcharge them and chule oth 

Jurors dif. If there be thzexe Trpozs who will | 
charge · agree, the Court cannot take the Uerdie 
two, and command the other to Pzili 
The ſame Law in caſe of a Uerdict upon; 

ue. 

Where fourteen Juro2s are impannell 
foz the King, the Judge cannot diſchan 
any of them after they are ſwozn, if » 
that they will not agree with their Com 
nions. 

Amercement. Af the Jury ſay upon demand of che Cond 
/ that they are agreed, and afcerwards wh 
they are oppoſed, they ſay the contraryi 
anp matter, they may be amerced for thi 
Rolls Tit. Tryal 675. 1 : 
And now ſince the Niſi prius (fo2 fo its 
10 Ale. WY called, becauſe the wozd prius is befoze wa 
rint in the Diſtringas, &c. which was not 
in the Venire facias, upon the Statute of 
2. cap. 30. befoze rehearſed,) muſt not 
in the Venire facias, becauſe the Names 
the Jurozs are to be returned to the Coll 
hefoze the granting of the Niti prius ; they 
No Mf pri foze the Niſi prius is now in the Habeas Ci 
before the pus and Diſtringas. And if the Sheriff 
yenire facias zurn not a Pannel of the Jurozs upon F 
returned. Venire facias, there ſhall be no Niſi prius up 
the Tales, until a Pannel be return 


1 
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H.6. f. 10. 1 H. 5. f. 11. which bzings 
again toſpeak of the Tales. 
A Tales is a ſupply of ſuch Pen, as were The Tales at 
pannelled upon the Return of the Venire Common Law. 
ias, grantable, when enough of the pꝛin⸗ 

zl Pannel to make a Jury do not appear, 
if a full Jurp do appear, yet if ſo many 
2 challenged, that che refibue will not 

ke a Jury, then a Tales may be granted. 

d this at the Common Law was by Weits 
Decem tales, Octo tales, &c. (out of the 

gs Courts) one of them after another, 
there was need, until there was a full 

p. But now by the Statutes of 35 H. 8. 

4, 5. P. M.7. 5 Eliz. 25. and 14 Eliz. 9. 
The Juſtices of Aſſiſe, and Niti prius, at Tales by 
Requeſt of Plaintiff 0z Demandant, Des tute. 
dant oz Tenant, oz of the Pzoſecutoz 
uam, if (two, moze, oz but one of the 
ncipal Pannel appear at che day: of Niſi 

s, may pzeſentlp cauſe a ſupply co be 

de of ſo many Pen as are wanting, of 

that are there pzeſent ſtanding about 

Court; and hereupon the very Act is cal 

a Tales de circumſtantibus. | | 
Note the difference between Tales at Com- 
nt Law, and Tales by the Statute, the 
called only [ Tales, | the ſecond | Tales de 
mſtantibus, ] the laſt of which cannot be 

nted at a Tryal at Bar, which is a Try⸗ 
at Common Law; foz there it muſt be 
Ip | Tales] by Mrit annexed to the Veni- 

xcias, But Tales de circumſtantibus is gi⸗ 

by Statute to Trpals by Alliſe and Niſi 

Per Stat. 35 H..8, 6. Pet ſuch a Tales 

n Indictment in Wales, was out ok that 


Sta⸗ 
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Statute, and helped by the 4 and 5 Ph. 0 
. 
Tales, in what Ik the Illue be to be tryed by two Com. 
caſes ir ſhall ties, and one full Inqueſt appear of on 
granted. County, but the Inqueſt remain fo2 defauß 
of Jurozs of the other County, a Tales fjal'% 
be awarded co the County where the deln 
is, not to the other. 

Ik a Juroz dye after he is 3mpannelle,. 3 
Tales ſhall iſſue, not a Venire facias. 

What perſons Upon a Pluries Diſtringas, thzee only my 
may hare 2 year, the Plaintiff pzays another Diſtrings} 
without pzaying a Tales, pet if the Dein 1 
dant pꝛap a Tales, the Court ought to gra 1 1 

it. D. 20 El. 359. 2. 4 

In what Caſes, A Tales ſhall be granted in an Atta, f 5 
all the Grand Jury make default. 9 

At what time. It cannot be granted at the day of then 10 
turn of the Venire facias. : 

If the Venire facias be good, aud the 1% 
beas Corpus ill, if the Pannel be affirn 
pet the Tales is void, fo in effect there! 
only a Venire facias returned, and bay 
Tales. 

Tales with a If the Defendant hath a Habeas Com 

Proviſo, with a Proviſo, pet the Tales ought noti 
be granted with a Proviſo, at the Defendant 0 
requeſt, befoze a default in the requeſt of 
Tales in the Plaintiff, 

At Common Law befoze the Statute, 
cuſtom of a Coutt a Tales de circumſtanti 
might be granted, foz this is a good Cuſt? 

Dubitatur, Rolls Tit. Tryal 672. Y 

"Tales denied. Af great perſons are concerned, ond! 

their labouring the Jury doth not ay q 
and Tales Pen are pzepared foz their tun 
1 


* 


1 1 
FA 


e two Coroners oz Eſliers return the Pan- 
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| there is a great tumult de circumſtan- 
$3; the Juſtices of their diſcretion may 
p a Tales, and adjourn in Tank, not- 
hſtanding the Statute. The pzincipal 
nel muſt ſtand, oz elſe there can be no 


A the Wapliff of the Franchiſe anſwer, 
t there be not ſufficient ok his Bajlp⸗ 
k, the Juſtices may award a Tales de 
umſtantibus to be returned by the She- 


If the Tenant foz Life pzay in aid of the 
ig, who hath the reverſion, the Juſfices 
not grant @ Tales de circumſtantibus, be⸗ 


e the King is concerned. 


one of them cannot return the Tales, 


k the Defendant ſue the Writ of Niſi pri- 
zp Proviſo, pet the Plaintiff may have a 


S, &c. 
The Dheriff may return twentp four , 
p, 92 any number upon the Tales de cir- 
aftantibus. And it may be pzaped by At- 


ay (although the Statute doth not men- 


an Attozny) as well as in pzoper per- 
„Che Vouchee in à Precipe quod red- 
may pup a Tales, though de be neither 
intiff nod Demandant in the firſt Auion. 
K there be thzee Plaintiffs in Replevin, 
and one of them makes default at the 
i prius, the other two cannot pꝛay a Tales; 
riſe of two Copartners. 
Papoz and Commonalty in their pzoper 
ans cannot pzay a Tales: A Wiſhop oz 


zo; map. 
Tws 


Attorny; 
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Two Plaintiffs in Treſpaſs, and at = 
Niſi prius the Defendant ſhews a Recozd t * 
the Court, by which it appears that ones | 
the Plaintiffs. was outlawed after the lat 
continuance, the other cannot pꝛay a Tales. I | 
The Sherifls upon the Tales de ral 
ſtantibus may Impannel a Pꝛieſt oz Dean 
if he hath ſufficient Free-hold of Lay Fs, © 
but not an Infanc, noz one of the Age 
eighty years. 1 
What Perſons Be may Jmpannel Coroners, Capital $4 8 
of the Tales, niſters of any Cozpozation, Fozeſters, Pn 
Blind, Mute (ik they have their underſtan 70 
ing, but not deaf Pen) Excommunicatn 5 5 
Perſons, but not Dutlawed oz Attaint, n 
Aliens, no Clerks Attainted, noz Perſon * 3 
Attainted ok falſe Uerdics. | I % 
The Coroners map put the Sheriff on 39 br 
Tales. FN 
Challenge. It ſeems by the Statute, none of the yay 1 | 
ties can challenge the Array of che 1 
but only to the Poll, 
After a challenge to the Poll tryed, che 
ſhall be no other challenge to the ſame Pol 
foz any cauſe oz matter that is at the lam 
time. 
In an Action of Treſpaſs foz taking = 
the Plaintiffs Pony, one of the Tales W 
challenged, becauſe he was a common Tat 
rer of Thieves, and dwelt in a ſuſpicios* 
— and of ill Fame, and held a good ca 
lenge. 
Foz Challenges, le the Title c 
_ at large, 
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What Jſſues ſhall be tryed by Tales de cir- 
umſtantibus, ſee Williams's Reading, & hic 
ap. 7. 
> "Luc ſince none can come after the Repozt- 
ger, obſerve with me his Nota Lecteur in his 
-*Koth Repozt 104. That at Common Law, 
in the granting of a Tales five things are to 
pe conſidered, | 


1. The time of the granting, &cc. thereof, 
2, The number of the Talcs. 
3. The oder of them. ; 
4. The manner of Tryal, that is, where 
vy them with others, and where by them 
onlp. 
J. The quality of them is to be conſide⸗ 
FF As co the firlk, four things are likewiſe to 
we conſidered. y 
1. That the time of granting them is up- It 7a» 
n default of ſo many of the p2incipal Pan- — _ | 
el, that there cannot be a full Juqueſt. only one Ju- 
= | ror appeared, 
\ ZF\ho was challenged, but before he was ſet afide the Court granted 
ales, by Mountague Chief Baron. 


2. That at the time ok granting them, 

Je Principal Array ſtand; foz Tales are 
v02ds ſimilitudinarp, and have reference to 

he Alſemblance, which then ought to be in 

e; and therefoze if the Array be quaſhed, 

2 all the Polls challenged and treited, no 
Les ſhall be awarded, foz then there are not 
ales, but in ſuch a Cale, a new Venire fa- 
bias ſhall be awarded, But if at the time of 
Franting the Tales, the pzincipal Pannel 
is F ſtand, 


66 


is meerly Defendant, cannot P2ap a Tals 


—— 


Tryals per Pais. 


ſtand, and afterwards is quaſhed, as aft, 
ſaid, pet the Tales ſhall ſtand; foz it ſufl- 
ceth if there were Quales at the time 4 
granting the Tales. 

3. It is to be obſerved, That he oe 


va 


till the Plaintiff hath made default. 9 

4. In ſome Caſes a Tales ſhall be gran 
after a full Jury appear and ts [won as if = 
Jury be charged, and afterwards befoze i! 
Uervic given in Court, one of them we | 
a Tales ſhall be awarded, and no new Ven; 
re facias : and fo if any of the Jurozs Im, 
pannelled dye befoze they appear, and thiskz 
appears by the Sheriffs return, the Panne 
ſhall not abate, but if there be need, a Tals 
ſhall be awarded. And the time foz Chal 
lenge and Tryal of the Tales, is after th 
p2incipal Pannel be tryed; and if the pz, | 
cipal Pannel be affirmed, the ſame Tryoz 
hall try the Tales; but if it be quathed, thu 
the two Trpozs ok the pzincipal ſhall ny 
try the Tales. 

As to the ſecond, to wit the number, ww 
thingsare to be obſerved, 

1, That in all Caſes, the Tales ought 93 2 
be under the number of the p2incipal in the 9 
Venire facias (unleſs in Appeals) as in A, 
taint under twenty four, and in other Action; 
where the Venire facias is of twelve undn 
twelve. And the reaſon wherefoze moze 92 9 9 
tbe number map be granted in Appeals 
the Plaintiffs part, is becauſe the Defendani © : 
may challenge peremptozily ; and if defaul 4 
be in the Plaintiff, then the Defendant my | 


pꝛap a Tales, and the Reaſon is in favoren 
vi 1 

9 
8 
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itz, aud that he may expedite and free him⸗ 
f from vexation, and the queſtion of his 
fe, foz fear that his Witneſſes ſhould dye. 
2. That the number ought alwaps to be 
rtain, as ten, eight, fix oz four, &c. But 
w by the Statute of 35 H. 8. a Tales de 
cumſtantibus may be grancev, as well of 
uncertain as a certain number, and that 
> foxce of thele wozds in the Statute EL 
8. So many, Fc. as ſhall make a full 


„ry. 
as to the third, to wit, the Oꝛder, It is 
„be known, That always in every new 
ies, the number ſhall be diminiſhed, as if 
ett be cen, the ſecond ſhall be eight, and 
Always leſs, But if the Tales awarded be 
alhed by challenge, pou may have another 
the ſame number, 
as to the fourth, to wit, the manner of 
pal, that is commonly by them wich 
ers, but by them only, when after the 
nting the Tales, the pzincipal Pannel is 
hed, then the Tryal ſhall be only bp the 
les, oz ik the Tales do not amount to a 
1 inqueff, another Tales to ſupply the foz⸗ 
map be granted. | 
as to the fifch, to wit, the Quality of the Therefore if 
cs, they ought to be of the ſame Quality . ene yn 
the Quales are; and therefoze if the firſt „et. . 
per medietatem linguæ, of Engliſh and gue, the Tales 
ens, fo ought the Fales to be; fo if the cannot. 
ncipal be out of a Franchiſe ; ſo if the 3 1 4:22: 
ire facias be directed to the Coroners, ſo 
tht the Tales; and all things which are 
ired by Law in the Quales are required 
he Tales, as you may read in the afo2e- 
F 2 laid 
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Atta int. 


Ni fs prius 
amendable. 


Juſtices of 


Niþ prius, and Afſile, and therefoze they retain that un 


Juſtices of 
Aſſiſe. 
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_ Statutes, Vide Stamf. Plees del Coro, . 

155. 

Where a Juroz is withdzawn, when wid 
Plaintiff intends to bzing the Caule to Try 
again, he may have a Diſtringas, &c. with; ? 
Decem Tales. " 

Bp the Statute of 23 H. 8. cap. 3. 19 
there be not enough ſufficient Freehold 4 
as are required in an Attaint, in the Coun 
where ſuch Attaint is taken, a Tales may! 
awarded into the Shire next adjoyning, 

Ik the Tranſcript of the Recozd of tj 
Niſi prius be miſtaken, and not warrants -- 
by the Rolls, foz which cauſe the Plaint.- 
becomes Non-ſuit, he may have a n 
de novo, upon motion to the Court, and 19 
Poſtea ſhall not be recozded, Cro. 1. part 2 
Palmers Reports 378. Foz there ts bu ; 
Tranſcript of the Recozd ſent to the Jufii | | 
of Niti prius. Firft. they were Juftices! | i 


ſtill, though Alliles are very rarely bzoug}* 4 
fo2 this common Action of Ejectment b. 
Ejected molt real Actions, and ſo the my ; 
is almoſt out of uſe, a 
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th 
tpi 
ith; | 
Pf the number of the Jurors, and 
3 8 why the Sheriff returns twenty 

id: four, though the Venire facias men- 
u tions but twelve: If he returns 


CAP. VE 


N 1 more or leſs, no Error, and of the ? 
f 4. number twelve. And when the i 
aun Tryal ſhall be per primer Jurors. 1 
inn. And of Inqueſts of Office; and | 


© OS | | 
i; = when to remain pro defectu Jurato- 
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Ow foz the Quales; and theſe you ſee 

fo) number mult be twelve, by the 
ommon Law, Doct. and Stud. f. 14. Foz 
ality, liberos & legales homines. And firſt 
their number twelve: and this number is 
leſs eſteemed of by our Law than by Holy 
ſrit. If the twelve Apoſtles on their twelve 
h2ones, muſt try us in our Eternal State, Of the num- 
od reaſon hath the Law to appoint the ber 12. 
imber of twelve to try our Tempozal. The 
ribes of Iſrael were twelve, the Patriarchs 
: — * and 9 L — * 
gelbe, 1 Kings 4. 7. vide Sir Henry Spelman, Joſh. 4. 
Wb. Jas Therefoze not only — A 
" Fac were cryed by twelve, but of ancient 

Ines twelve Judges were ta try matters in 
aw, in the Exchequer Chamber, and there 
pere twelve Councellozs of State fo; matters 
0 = F 3 of 


. 2% 
* NIN 


: 2445 
4.59 


WA, 


a_— 


70 Tryals per Pais. 


Plow. Com. of tate; and he that wageth his Law, ml A 
— — have eleven others with him, which think} 
den. faps true. And the Law is lo pꝛecilen“ 
this number of twelve, that if the Try 
tes by moze 02 leſs, it is a Pil⸗Trpal; u 
in inqueſts. of in Inqueſts of Office, as a Writ of Wat 
Office, there leſs than cwelve may ſerve. F. N. % 
107. c. And in Writs to enquire of Dam, 
ges, the juſt number of twelve is noten, 
Finch 400, quiüte, fo they may be over oz under; m 
_ ſo it was reſolved Trin. 1651. B. R. Ab 
Inqueſts of verl. Holt, that the Sheriff ought (in Writ | 
Office. Vide Of Inquiry) to ſummon twelve by the 
bic cap. 13, Names, vet Damages alleſſed by a leſs nun 
ber is ſufficient, and in the Wric to th 
Sheriff, quod ipſe inquirat per Sacramentu 
proborum hominum , omitting (non 
its. good and uſual, : 
And in a Writ of Juquiry of Waſte 10 
thirteen, it was holden good. 1 Cro. 4 
In Dower ik che Tenant come at h 
Gzand Cape, and ſap he was always 0 
dy to render Power, and iſſue is taken unn 
this, although ſeiſin of the Land be pzelen 
ly awarded, pet no Juqueft of Mffice, 1 
the Jury upon the Trpal of the Allue ſh + 

alleſs Damages. 22 E. 3. 15. 
Jn what Caſes there ſhall be an Inqut!! 
of Diice, and in what not, ſee Rolls tit. Ty 
al 595. 
Why the Aud although there can be no Uerdid w | 
_ by twelve, yet by ancient courſe and uſag,-! 
(which as the Loa Cook tells you, mas 
the Law in this Cale, 1 Inſt. 155.) the „ 
riff is to return twenty four, And this ! 
fo; — of Juſtice 3 foz if twelve 10 "0 
only. 
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"ut nlp be returned, no Pan ſhould have a full 
Ik 1123 ry appear 02 ſwozn, in reſpec of Chal- 
le u enges, without a Tales, which ould be a 
12 reat delay of Trpals; and fo? this cauſe 
Common Law, *twas Erroz if the She- 
Mal ic returned leſs than twenty four. But now 
N is remedied by the Statute of 18 Eliz. aSU If the Sheriff 
im, nic⸗return, ſee Cro. 1 Part. 223. Lib. 5. 36, return leſs 
u . Ey which Books it appears, that if the gt « 's 
=EDSberiff return but twenty three, 6c. it ſhall : 
db ot vitiate the Verdict of twelve, no, though 
It i full Jury do not appear, ſo that the Try⸗ 
"RH is by ten of the pzincipal Pannel, and 
une 1 Wo of the Tales, notwithſtanding Maynards 
t p pinion to the contrary, and Cro. 3 part 587. 
tun be Sheriffs uſed to ſummon above twenty 
in pur, ſcil. effrænatam multitudinem, but now 


Keeble 1 part 
310. 


Muſt not re- 


ep are pzohibiced by Statute to ſummon 4 
1 bove twenty four, Weſtm. 2. cap. 38. 

14 WF If che Jfſue be to be tryed by two Coun- In What caſes 
e it but one of one Connty appear, although me eme 
u full Inqueſt appear of the other, yet this or defaulc of 

all remain foz default, becauſe thep cau⸗ Jurors. 
, ot cry that which is in another Countp. 
here ought to be ſix of each County. And TvoCountles. 
il of one Inqueſt out of a Franchite, and ana⸗ 

eer out of che Guildable , and ſo of two 
ut" Wannels returned in an Allile by ſeveral 
[7 apliffs of | Franchiſes 10 try ane iſſue, and 

Ine Pannel makes default, the iſſue Call 
ls ot be tryed by the other Pannel, foz the 
„ urezs in one Franchiſe cannot make che 
5 A 2 in another Franchiſe, Roll. tit. Try- 
90. 73. 


1 * F 4 If 
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The manner Ik the Jury be of two Counties, oz tu 

- 1 8 of the Guildable and Franchit, 

the Jutors. Fc, they ſhall be ſwozn interchangably firt, 

one of one, then another of the other. 1 

Ik the Jury go at large until another W. 1 

after they are ſwozn, and the Roll of th 5 5 

entry be not in Court, they map be wo [ 

anew. Roll tit. Tryal 674. 15 

Where there To make a Jurp in a Writ of nigh, 

muſt be 16. which is called the Gzand Aſſiſe, there miu 

and 24. ina he firteen, ſcil. four Knights, and twely? 5 f 

Jury: others; the Jury in Atcaint , called h 

Gzand Jury, mult be twenty four. Find, 4 

412. and 485. But ik the iſſue be up A 

a matter out of the point of the Attaint, aZid 

upon a Plea of non tenure, che Trpal Gall 

be by twelve Juratores. 21 E. 3 10. . 

There map be moze than ſixteen in“ 

Writ of Right, Rolls tit. Tryal 674. 

Where wit- When P2ocels uledtobe made out again, 

neſſes joyn the Witneſles in Carta nominat. to joyn wih 

with the the Jury in Trpal of the Deed , as ww 

— uſed befoze the Statute of 12 E. 3. c. 2. ü 

uncertain, Leſtibus] being then part of the Deed, tau 

the number was uncertain, accozding as ths 

number of Witneſſes were in the Dee 

wherefoze no Attaint lay, if the Deed wen; 

Cannot prove affirmed, becauſe moze than twelve jopnd 

a Negative, Int the Uerdict, But otherwiſe if the Den . 

was not found, becauſe Mitneſles can 

pꝛove a Negative, F. N. B. 106. h. 1 Inf 

2 Inſt. 130. &c. 

Juror departs Ik twelve are ſwozn, and one of 1 

; — — depart by conſent, another of the Pann!“ 
foo. n map be ſwozn, and joyn with the other eh. 

ven in the Uerdic, 11 H. 6. 13. ig 
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In Erro2 upon a Judgment in Cornwal, 4 Jury of fix, 
caute the Tryal was but by ſix, adjudged 

at it was erroneous, though it was return- 

ſecundum conſuetudinem ibidem ante, &c. 

2 ſuch cuſfoms are againſt Law, unleſs in 
ales, which are permitted by Act of Par- 
ament. Cro. 1 part. 259. 

Ik the Recozd be pleaded in War of the Per primer 
be aite, and the Party that pleads ſays, the Jurors. See 
me Tenements were put in view to the“ . 4- 

*Þ2mer Jurozs: If the Plaintiff ſaith nient 
"Z @mpriſe, this ſhall be tryed per primer Jurors 
S auters. 13 H.4. 10. 
So ik the Tenant ſaith that theſe Lands 
re not the ſame Lands befoze recovered, this 
A all be tryed per primer Jurors & auters. 
a Aſſiſe 16. and fo in a Rediſſeiſin. 
% So in an Allile, if the Defendant plead 
== Recovery per view de Jurors in another Al- 
in e, this ſhall not be tryed by the Allile, but 
r primer Jurors. 13 H. 4. 10. 
And if at the return ok the fozmer Jurors 

d others, all the fozmer Jurors appear, the 

Lrpal ſhall be by them only; but if anp do 

ot appear, they ſhall be ſupplied by the 

hers, 40 Aſſiſe 4. 

Jn ſuch caſes where the Plaintiff is not 

d recover the Land, no2 to defeat the fozmer 

udgment, if nient compriſe be pleaded upon 

Recovery pleaded, this may be cryed by 

ther than the fozmer Jurors. 1 H. 6. 5. 

As in Treſpaſs foz Trees cut, the Defen- 

ant pleads that he recovered befoze in an 

Aliſe the ſame Land where, 6c. and cut, 

xc. thePlaintiff ſays this Land, where, &c. 

vas not put in view, and ſo nient compriſe. 

This 
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This ſhall not be tryed by the firſt Jus 
q but by others, becauſe this Action doth nx 
| defeat the fozmer Judgment, noz recoug 
any thing but Damages. Note the dif 
rence 1 H. 6. 5. Where the Trpal ſl 
be per primer Jurors, and where by them an 
auters, and where only per auters, ſee Rok!" 


$7 58 


tit. Tryal 593. 4 


2, 


This is where a Bapliff of a Tenant i © 


+ 
? 
4 

. 


8 an Afliſe pleadeth, &c. and loleth by the W 
vane of ſile, and the Tenanc himſelf hath a Nele 
02 ſome other diſcharge to plead, then he m. 

by this means have the Parties and firſt |. ) 

rors to appear again, and if it be found, 

that befoze recovered ſhall loſe the Land, 9 4 

pield double damages. Terms of Law. 


CAP. VII. 
IG 
Who may be Jurors, who not; wi 
exempted, and of their Quality au 
Sufficienc y. 4 


Eh 
IRE 
. 


? 


. 
. 
"Re. 
4, 
* 


Jurors muſt be QD much foz their Number, next thi 
Liberi. Quality is to be conſidered 3 and , 
#44: 2 loſt. this che Writ infozms you who they ou 
oy to be, 1 Liberos, that is, Freemen, not Uil 
lains oz Aliens; and that not only Art 
men and not Bond; but alſo thoſe that hav. 2? 
ſuch freedom of mind that they ffand i 
different, without any Obligation of Aflin, 
ty, Intereſt, oz any other Relation wy 
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n _ oever, to eicher Party 3 lometimes the woꝛd 
u AF robos inſtead of Liberos is attributed to 
wn ibem; they are both good Epithetes fo 

9 — but J eſteem the firſt as moſt ſig⸗ 
m. „ Erroz of a Judgment in the Marſhalſea, 5 ers 
ok "be Venire facias being Probos & Legales, not againſt Leek. 

ping as the Regiſter is, Liberos homines, 
in. Wc. ſed non allocatur, but Judgment affirmed, 
4 eeble 1 part, 563. 
al 2. They ought to be Legales, not outlaws Legales. 
. d, no: ſuch as have loft Liberam Legem , 

i become infamous, as Recreants, perſons 
4. Atainted of Felony, falſe Uerdict, Conſpi- 
an aWMcy, Perjury, Pꝛemunire oz Fozgery up- 

n the Statute of 5 Eliz. cap. 14. and not ups 

n the Statute of 1 H. 5. 3. Not ſuch ashave 

ad Judgment to loſe their Ears, ſtand on 
— be Pillozy oz Tumbzel, oz have been ftig- 

-"Matized oz bzanded, noz Jnfidels, neither 

zan any fuch be Witneſſes. 1. Inſt. 6. 
3. Homines; they ought to be Pen (yet 4 Jury ©, 
ee pere ſhall be a Jury of Women to try if — 
n oF Woman be Enſeint, upon the Writ de 

entre inſpiciendo.) But what kind of Pen 

ele ought to be, is wozthy to be known. 

nd fo this ſome Men are exempted from 
hel, erving in Juries, in reſpec of their Dig⸗ 

it, as Barons, and all above them in 
0h egree. Pany are exempted by the Writ — * 
Ae non ponendis in Aſſiſis, F. N. B. 166. as . 
rev. ed perlons ſeventy years old, aud many, are to 
hav chers are exempted, as Clerks, Teuants be exempred 
iv. ancient Demeſue, Piniſters of the Fo- from jurſes. 
fin, eit (out of the Fozeſt) Cozoners, Jufancs 
ha nder the age of fourteen years, — 
eb; ot 
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Forteſcue 
cap. 25. 
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A Jury of At- 
tornies, 


Tn what caſes 
they ſhall be 
diſcharged by 
Charter, 
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of the Sheriff, ſick decrepit Men, and _ 
as are exempted by the Kings Charter: 
in a Gzand Aſſile, Preambulation, Atta 
and ſome other ſpectal Caſes, ſuch wins | 
are not exempted by reaſon of their Dig 
nitp ſhall be fozced to ſerve derber, 5 
ing their Eremptios in other Caſes, == 4 
Daltons Office of Sheriffs, f. 121. 52 Hl.; 
cap. 14. 2 Inſt, 127, 130, 378, 447, 9 
561. Counſellozs, Attoznies, Clerks, n 
other Piniſters of the Kings Courts aren 
co ſerve on Juries; but J find one 1 
made of Attoznies of the Common B- '$ 
and Exchequer, in a Caſe bꝛought upon; 
Bill in the Exchequer, by Sir Thomas 8 
ton, Juſtice, againſt Luce C. foz calling“ 
him Traptoz in the pzeſence of the Tr, 
ſurer and Barons of the Exchequer. fu % 3 
this Jury of Attoznies gave the a 
one hundzed Parks Damages, 30 Aſliſe 11 8 
The Court frequently ozder a Jury t I 3 
Perchants to try Perchants Atlairs. Jy 
Ik the Charter of exemption be, that 1 1 
ſhall not be put in Juratis Aſſiſis ſeu recog 
tionibus aliquibus, yet this ſhall not exc 
in a Writ of Right upon Zryal of 
G3zand Aſliſe, foz he comes not in in „ 
Caſe by ſuch Pꝛoceſs as in other Caſs, 
but is cholen by the Oath of the four O's *Y 
valiers, and now he is — a manner Judge n 
this Cale. 39 E. 3. 4 | 
Neither ſhall it * him in an 4 2 
taint, no2 in a Gzand Inqueſt, to inqum 
of Felonies , &c. becauſe the Charter jad. » | 
not this Clauſe, Licet tangat nos & here of 
noſtros. 42 Aſſ. 5. | 1 ; 
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At the Niſi Prius the Bapliffs of a Mill Ar what time 
jay ſhew a Charter, that to try Contracts, 224 how the 
c. Within che Mill the Inqueſt ſhall be all pe allowed. 
Deuizens without Fozeigners , and this 

„ an be allowed, and the Fozeigners ſhall 

Re ouſted, 29 Afl. 15. 

Ds may the Eurgeſles, who are put up⸗ 

ina Jury out of the Bozough, if they 

oe ſuch a Charter. 30 All. 1. 

„ It a Pan be Jmpannelled of an Inqueff ,j,..q 

ind ſhew ſuch Charter of Exemption of the without wrir, 


rempt any from ſerving in the Kings 
"Wench, without expzeſs Wozds, 

The Jurozs ought to come in perſon and 
Haim pꝛiviledge, the Sheriff cannot return 
4. De vicinet. de C. It is not ſufficient 
hat they dwell in the County, but they are 
o be of the neighbourhood, nay le plus pro- 
Fheins to che place of the Fact, as by Artic. 
uper. cap. 9. it is appointed : they muſt be 
 noft near, moſt ſuffcienc, and leaſt ſuſpici- 


1 

* A? 
$5958 
Pages 
EARS 
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Viſne, 


"Wis, ib. as I hall hew hereafter, 


* 
„ 
5 
« Wh 


5. Quorum quilibet habeat quatuor libras Sufficlency of 
erræ, tenement. vel reddit. per annum ad Jurors. 
_Wnins; This is their ſufficiency, where the 

Pebt oz Damages (02 both together, 1 Inſt. 

272.) amount to fozty Parks oz above, The 

utliciency of Jurozs in other Caſes of leſſer 

4H moment 


1 

3 

{<4 2 a. 
WIR + op 
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moment, is ill left to the dilcretion of . 
Juſtices, Forteſcue, cap. 2 5. who —_— 
tells us) never require Jurozs under Te 
per annum, accozding to the Statute of y 2 
Eliz. cap. 6. befoze which Pen of 40 s. pw ! q 
annum ſerved 3 but neither this noz the u 
tute of 35 H. 8. extend to Juries in Citi: 1 
Towns Cozpozate, o2 other pꝛiviledged . 
ces, oz in the twelve Shires ok Wales, ſo tha 2 
there they ſhall be returned, as befoze thy, 
lawfully might have been; koz the Jury | 
fafficiency in Attaints, ſee the Statutes U 0 
H 6. 5. 18 fl. 6. 2. and 13 H. 8. 3. M 

As to the Statute 35 H. 8, 6. The 9 
al ozdained by that Statute, Ives only i 288 
ſuch Actions, which have their ozdinary 1 a 
al by twelve Pen, and not moze, and ) 
Uric of Niſi prius, and this only in cthul. 
Actions in which the P2oceſs of Venire 7 ) 
cias, Habeas Corpora and Diſtriffgas 5 
againſt the Jurozs, and in no other 20 1 
ong. 

And although the Statute only mentin 
the Trpal ok iſſues joyned in che ng 1 
Courts, commonly holden at Weliminſir, 
and if the Action be commenced in an I 
other Court, yez if the Iſſue be joyned u 
anp of the Courts at Weſtminſter, it tall. 516 
be tryed attoꝛding to the ſaid Statute; am 
ſo if thole Courts are removed from Wet 
minſter, the iſſues joyned in them ſhall bt 
tryed as the ſaid Statute directs, q 

And the Moos betwixt Party and Party, ; 
Hall only be intended of common. Perſons, & 
and not betwixt the Ring and any other pet | th , 
fon, noz when the Ning joyns with auß 


| 
5 
* 


other #3 9 'Y 
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er Perſon, in any Action which by his 
M eate 02 Parvon may be diſcharged befoze 
| WMH Action bought, 

n an Infozmation of Intruſton by the 

een, a Juroz was Challenged fo; in- 
„ Wciency of Freehold, he had but to the Ua- 
„ ok 15 s. a Year, It was adjudged that 
- WSctacutes H. 5. 27 Eliz. &c. extend only 
irt Party and Party, and not to the 
een, and if he had any Freehold, it was 
 Whcient, but ſome Freehold he mul have, 

. Eliz. 38, 413. Sir Chriſtopher Blunts 


„ Which is neceſſary to be known, in re⸗ 
„ e of Tales de circumſtantibus, &c. See 
„ iams his Readings upon this Statute 
ip come out in Print; in which there 
manp ingenious ſpeculations, but be- 
e they do not come often in Pꝛactice, 
the p2oject of this T2eatiſe is only to 
ain Matters uſeſul foz P2actiſers 3 that 
Book may not ſwell too big, J omic 
, referring you to the Reading it ſelf, 
"WY afterwards in che Chapter of Challen- 


is the general courſe of the Mozld 
teem Pen acco2ding to their Eſtates; 
Quantum quiſque ſua nummorum ſer- 
in arca Tantum habet & fidei: And ſure 

the makers of this Law had cauſe 
ch to do fo in this Cale; foz if Men 
ls Eſtates ſhould ferve in Juries, ſuch 
ws would only be ſhifced into Jnqueffs 
; i moze need to be relieved by the 
„ than diſcretion to fife out the truth of 


— 


5 Jad: Tis hard to get an unbyaſſed 
1 Jury 


y 3 
F Jo ; 
2 


Jurors of 
above 4 J. 
per annum. 


Jurors of 201. 
per annum. 
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Jury now 3 but ſurely leſs Rewards un 
ſooner bzibe and byaſs meaner Men th 
theſe, Therefo:e leſt poverty oz netelt 
ſhould tempt, every Juror muſt have 4. 1 
annum, as atozeſatd, of Free-hold out! 
Ancient Demeſne. And the Court mayi 
matters of great conſequence, direc a 1 
nire facias fo; a Jury above 4 1. per amm 
a-piece, but not under, Cro. 2. part, 61% 1 
Kut in ſuch Caſes (every one knows) 
Court commonly o2ders the —— 
chule fozty eight, out of the Sheriffs Eu 
of Free-holders, of the moſt ſubſtantial #® 
in the County, and the Parties ſtrike ! 
_ a-piece, chen the Sheriff returns 
re Y 
Note, in fozmer times when Eſtates 
Inheritance were in few Mens Yands, (8 
as had 40s. per annum, were found ſufficin? 
Men to ſerve on Juries. After Eſtates of; 
heritance coming in greater mealure l 
Uulgar, it was by the ſaid Statute 27 fi 
cap. 6. made 4 l. per annum, and the 1 
reaſon impꝛoving in late times, it 4 
thought conſiſting with the wiſdom of aÞ 
liament to raiſe it to 20 J. per annum, tog 
end Mens Eſtates might be truſted in! + 
judgment of moze knowing Judges of % 
when they become litigious, and this wal! 
an Act of 16 & 17 Car.2. cap.3. which bei 
but a p2obationer, and to continne but! 
thꝛee years, and from thence to the em 
the nert Sellion of Parliament, it is 1 
red; but foꝛ that it map be revived, as am, 
bly judge it erpedient, J have thought ity 
bint thus much concerning it. al 
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Such a Pan who hath Land, Rent, Ok⸗ 
e oz other pzofit Apprendre, out of Anci- 
t Demeſn, to the cleer yearly value of 4.1. 
which he may have an Afſliſe, he hath 
ficient Free-hold to be a Juror. Vide the 
Reading, Where you may know what 
ſfate is ſufficient to make a Pan a Juror. 
ee hic in the Chapter of Challenges. 
Eut now by the Statute 4 and 5 Will. and 
ariæ, all Jurors (other than Strangere per 
dietat. linguz ) returned upon tryal of iſſues 
ned in the Rings⸗Bench, Common-Pleas 
WM Exchequer, oz befo2e Juſtices of Allile oz 
l prius, Dyer and Terminer, Goal deli⸗ 
er, oz general Quarter Seſſions of the 
ace, ſhall have in their own name oz in 
iſt within the ſame County 10 1. a Pear, 
dde Repziſes, of Free⸗ hold, oz Copp⸗ hold 
nd, oz in Ancient Demeſn, oz in Rencs 
Fee-ſimple, Fee-tail, oꝛ fo; their own oz 
ne other perſonsLife, and in Wales 61. a 
ar. If any be returned of leſſer Eſtate, 
may be diſcharged by Challenge, oz up- 
bis own Oath; noz ſhall a Jurors Iſſues 
laved but by ozder of Court, foz'reaſonas 
cauſe pꝛoved upon Matty. 
The Sheriff, Coroner, oz other Piniſter 
urning any perſon of leſſer Eſtate, ſhall 
keit 51.' to their Pajeſties, foz evety per⸗ 
I ſo returned. 8 | 
They muſt be ſummoned ſir days befo2e 
dap of their appearance, and none to take 
deward to excuſe a Jurors appearance, on 
n to kozkeic 10 1. to their Pajeſties. 
bis Act extends not to Cities, Bozoughs 
25© Towns Cozpozate. 
G Tales 


92 


Jurors muſt 


not be of af. Atingunt, the Law is very cautelous, in uu 


nity to the 
party. 
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Tales Men in England ſhall have «Lal J] 
Pear, in Wales 3 l. a Pear. 

No Fee oz Reward ſhall be taken by 10 
perſons whatſoever, upon the account of m6 
Tales returned, upon pain of 10 1. The on | 
(ecy to the Pzoſecutoz, the other to then. 
je ies. 1 9 
Nd Writ de non panendis in Aſſiſis K 8 
ratis ſhall be granted, unleſs upon Oath tha 9 0 
the Quggeſtions are true. 61 

This Ac to he in fozce foz thzee Pei he 
from the fixft of May, 22 

Et qu i nec D. E. nec F. G. aliqua abi, 


leaping men into temptation: 1 Tbereta 
leſt Kinpzed aud Aﬀenicy Gould wong t 
Cavſcignee to help a Friend, aur Jurors my 
not be related to any of the Parties > and ſq! 
this reaſon likewile the Diatutes p2oviny 
that yo You of Law ſhall ride Judge of A 
file oz Goakdelivery in his own Country,. 
R. 3, 2. 33 H. 8, cap. 24. Pet the contra 
— tne oY 
0 t b $2 
they know beſt who pzecure it to be dont 
But becauſe moſf concerning the au 
litp and ſufficiency of Jurors, will come men 
paoyerly under the Title Challenge, J wil 
— thither ; and firſt, obſerve mon 
+ -> De quo vicinet. the Jury "oy 
to come. 
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CAP. FEI 


? 


Concerning the Yiſre, from what place 
the Jury (hall come, c. 


/ Icinetum is derived of this Wozd Vici- 
8 nus, and ſignifieth Neighboz-hood, oz 
a place near at hand, oz a Neighbo2 place, 
7 © the Queſtion about the Fact js moved. 
and the moſt general Rule (ſaith Coke, 1 
Anſt. 125.) is, That every Wrpal ſhall be 
out of chat Town, Pariſh oz Yamblec, oz 
place known out of che Town, &c. wit hin 
he Recozd, wichin which the matter of Fact 
Iuable is alledged, which is molt certain 
ud neareſt thereunco, the Inhabitants where- 
pf map have che better and moze certain 
knowledge of the Fac, = 
Aud if a thing be alledged in D. the Ve- 
aue muſt not be of D. but de vicineto de D. foʒ 
therwile the Neighbozhood would be exclus 
d. Rolls tit. Tryal 622. 
And if the Fact be alledged in quadam 
latea vocat. Kingſtreet in parochia ſanctæ Mar- 
zaret® in Civitate Weſtm. in Com. Midd. 
In this Cale the Viſne cannot come out of P it. 
latea, becauſe it is neither Town, Pariſh, 
Bamlet, noz place out of the Neighbozhwd, 
hereof a Jury may come by Lam; but in 
is Cale it ſhall not come out of Welimin- 
+ Fer but out of the Pariſh of St. Margaret, 
ecaule that is the molt certain. But therein 
las it is to be noted, chat if ic had been al⸗ 
1 G 2 ledged 
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ledged in Kingſireet, in the Pariſh of Dt, Mas 3 
garet in the County of Middleſex, then how 
it have come out of Kingſtreet; foz then 
ſhould Kingſtreet have been eſteemed in A0 
a Town: Foz whenſoever a place is a 9 
ledged generally in Pleading ( withou' 3 
ſome addition to declare the contrary, 1 | 
in this Caſe it is) it ſhall be taken oo 
Town. 
And albeit Parochia generally alledged, i i | 
a place incertain, and map (as we ſee by ß 
perience) include divers Towns; pet ik! 1 be 
matter be alledged in Parochia, it ſhall u 
intended in Law, that it containeth no % 
More 359. Towns than one, unleſs the Party do hen 
the contrary, Eut when a Parich is a1 
ed within a City, there without gur, 
the Viſne ſhall come out of the Pariſh, ki 
that is moze certain than the City. 1 
If a matter be pleaded done apud Br 1 * 
ford in Forfeild in Parochia de Be!broughta, 9 
the Venue ſhall be of Belbroughton, and 0 
of Bradford, foz Belbroughton ſhall be al % Wo 
ed to be a Town, and one Town ſhall s 
be intended to be in another Town, 10 
therefoze Bradford ſhall not be intended to 10 
a Town. Roll tit. Tryal 619. "M0 
The Venue ſhall ever be of the moſt = 
lace, 8 
l In a Quo 1 foz uſing a Wan 
in D. if the Defendant ſay the Ville L. = 
pvrcel. of the Panoz of S. and pꝛeſcribess 
have a Warren within the laid Mano; m 
Demelnes thereof, the Venire facias ſhall i 
of the Panoz, foz the Panoz by intendmen; 5 I 
_ moze large than the Gl, Ik the viſt! 1 5 


Parochiza, 


\ 
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e D. and S. and the venire facias be de D. S. 
d v. this is not good, becauſe it is too 
Merge. Jf apud Burgum de Plimouth, the Ve- 
ue map be de Plimouth generally. If apud 
db illam de Cambridge in Warda Fori, and the 
enire facias is de Villa & Ward predict. 


is ts helpt by the Stätute of Jeofails. 
At the place be cut of a Town, the Ve- 
+" Five ſhall not be of che next Town, but 
om the place it ſelf, but the Sheriff ought 
return the Jury, de plus prochein Vill. 
In Ejeament of Land in Foreſta de Ke- 
Nennon in Com. the Venue map be de vici- 
eto Foreſtæ, foz this is a place known, and 
I incendment, becauſe the Defendant hath 
et pleaded in abatement, this is out of any 
Darth oz Uill, | | 
In inferioz Courts within Bozoughs, the 
enire facias is Quod Venire facias 12. liberos 
rgenſes Burgi & Parochiæ de B. although 
here may be twelve Burgeſles which are 
Ae ot Inhabitants, Rolls tit. Tryal 622. &c. 
The Venue ſhall follow the Iſſue. Vide 
1: oſtea. | | | 
In Treſpaſs and Battery in London, if the 
defendant juſtifie in Midd, by Pzocels out 
the Marſhals Court, that he Arreſted him, 
ad becauſe the Plaintiff would not go with 
im, he beat him, &. Abſque hoc that he 
$ guilty in London vel alibi, out of che Jus 
(diction of the Court. To which the Plains 
it replies, and acknowledges the Arreſt, 
t ſays, that he beat him at London, de 
Joria ſua propria abſque tali cauſa, and iſſue 
oon this, This ſhall be cryed in London, 
nd the Wozds abſque tali cauſa, are void, 
_. G 3 wy the 
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De Corpore 
Comitatus. 


Manor. 


De Cor pore 
Com. 


moze Vills in certain, in a Connty, aj 
ſeems to be aided by the Stacute of 21 je 
from whence it ought co come, and fro! 


and a Venire is awarded de Corpore Con 
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the iſſue being joyned upon a place teu 1 
ſcil. London, affirmed in a Writ of Enn 
Rolls ib. 624. But the Court ſaid, th! 
he might have demurred upon this Plea, | 

If a Treſpaſs be alledged in D. and nul ti 1 
Ville is pleaded, the Jury ſhall come de ( 
pore Comitatus. But if it be alledged in 
and D. and nul tiel Ville de D. is pleada, A 

the Jury ſhall come out de vicineto de 8. k | 
that is the moze certain. Do if a matter! 
alledged within a Panoz, the Jury ſþall tun 
de vicineto Manerii. Rut if the Panoz be! 
ledged within a Town, it ſhall come ont 10 [yt 
the Town, becauſe that is moſt certain, . 3 
the Panoz map extend into divers Ton 0 
And all thefe points were reſolved by all tþ 
Judges of England, upon Conference by 
tween them, in the Caſe of John Arid 
Gb Indicked foz the Death of William Pay 9 

er. 

Where there map be a ſpecial Viſne, a 
Trpal ſhall never be de Corpore Comitau 
Leon. 1 part. 109. 3 

Jf a Venire facias ought to be of one 


this is awarded de Corpore Comitatus, Ti 


of Jeofailes, fo; this comes from the Vil! 


others, in as muc xs it comes de Co 
pore Comitatus. Rolls tit. Tryal 
many other Caſes concerning th wy 
ter. 5 LH 
But in Ejedment of Land, called 5. u 
no place is named where the Land ly, 


1 So 
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is etrontous, and too large , betauſe 

is a place cercain wheve the Land tyes, 
vet is not named in the Nar. as it dug bt 
bY: Hob. 121. ( 2 
% if rhe Ifſuo be taken upon a Ticle of 
15 ity, as whether Chivaler o not, chis 
come de Corpore Comitatus, bocaule that 
lieu lou, &c. is not material, ib. 

A. by the my of — — —— 
ef Hampſhire, bzing a Scite faeis a 
egnitance in Chancery in the County 
id. againft B. And che Defonvant pleas 
the Plainciff is Outlawed by ths | 
ol the County of Cheſter, tu which the 
V intiff replies, thac he is not una & eadeity 
pna, this map be by the Body of ths 
mty of Midd. where the Wis is bought. 


＋ — — foz the Chureh de Uſel- 

and the Defenvanc pleads that chere is 

uch Church, the Venue hall nc tame 
drpore Comitatus, but de vicineto de Ulſcl- 

foz this is 4 place known, and it is in⸗ 

b the Church of Uſelbte is withitt the wild. 
n a Pꝛohibitton, if che Parttes be at Jf- 
upon a Cuſtom de non decintatido of 
od is the Wild'of Siifſex, the Vente fa- 

ſhall be de Corpote Comitatus, fo) the 


is not tuch 4 e, 24 the 

may havs conuſance to be luffici- 
to have a Jury ts come ftom this; for | 
Wild is a Wood by intendment. Hob; Heir Tryed 


where the 

test Action Where the Demmadant Land liew 

ands Lands in 2 County, as Heir to Where 06 
4 his 
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Cro. 3 part. 
818. Cro. 


2 part. 303 · 


Baſtardy. 


Non Conceſſit 
where the 
Lind lles. 


viſne. 


vine, Of 
what places. 


Where the 
Writ is 
brought at 


Common- 
Law. 


have moze certain conulance, than wheres f A 


2, Ap. 8. 1 
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bis Father, and alledges his Wirth in au 1 
ther County, if it be denyed that he is n 
it ſhall not be Trped where the Wirth is 10 
ledged, but where the Land lyeth; e | 
the Law pꝛelumes it hall be beſt kun 
who is Heir. But if the Defendant mi C1 Þ 
himſelf Heir to a Woman (foz that is h# I 
ſurer and moze certain ſide, and the Paß, 
is certain, when perhaps the Father is i 1 
tertain) and therefoze there it ſhall be um 
where the Birch is alledged, becauſe th. 


UW 


ms wm ©» fC 


Land lyeth, 

And ſo it is where Waſtardy is aan, 
the Crpal tall be in like Caſe, Mutatis n. 0 
tandis. i 11 

If a Pan plead the Kings Letters Þ/ 
** and the other party plead non con 
ſic, it ſþall — be tryed where the Len 
bear date, foz they cannot be denyed, k# 
where the Landlyeth, 1 

Every Zryal muſt come out of the Peiß 
bozhood of a Caſtle, Panoz, Town 02 Yan? 
let, oz place known out of a Caſtle, Pau 
Town oz Hamlet, as ſome Fozeſt, and i} 
like, as befoze, | 

Venire facias map be of a Fozelt, Bug 
Caſtro, Warda, Parco, &c. but not of a 1 
Baliva, Market, Malk, 8c. noz de lieu a 
nus, without alledging this to be out a 
Mill oz Pariſh. Sidertin 326. But u, 
Uerdic helped by the new Statute 16, 17% 


Every Plea concerning the perſon, 1 1 
tiff, 6c, ſhall be tryed where the Writ 4 
bought. | 


Hun | | 
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When the matter alledged extendeth into 
lace at the Common Law, and a place 
thin a Franchiſe, it ſhall be tryed at the 
Smmon Law. | 
Matters done beyond Sea may be tryed in 
gland, and therefoze a. Bond made beyond 
a mi be alledged to be made in any place Matters done 
England, if it bear date in no place; but beyond Sea, 
there be a place, as at Burdeaux in France, how tryable 
r it hall be alledged to be made in quodam — 
o vocat. Burdeaux in France, in Iſlington in N 
county of Middleſex, and from thence 
1 Hl come the Jury, 1 Inſt. 261. Lach. 4. and Keeble 2 part. 
Go if the Tenant plead that the Deman⸗ 315. 
nt is an Alien, bozn under the Obedience 
the French King, and out of the Legiance 
—& che King of England; the Demandant. Alien. 
w reply, that he was EFoꝛn at ſuch a place 
England, within the Kings Legtance, and 
eupon a Jury of twelve Pen ſhall be 
arged, and ik they have ſufficient Evidence 
at he was Eozn in France, o; in any other 
ace out of the Realm, then ſhall they find 
at he was Bozn out of the Kings Legiance, 
d if they have ſufficient Evidence chat he 
Is 3Bozn in England, 02 Ireland, oz Guern- 
y 02 Jerſey, 02 elſewhere within the Kings 
zedience, they ſhall find that he was Bozn 
ithin the Kings Legiance, And this hath 
r been the pleading and manner of Trpal 
that Caſe. So of other things done be- Things done 
nd Dea, the adverſe Party may alledge ond Ses. 
m to be done at ſuch a place in England, 
m whence the Jury ſhall come, and in a Lib. 7. 26. 
ecial Uerdict, they may find the things done 
erond Sea. Ib. Lib. 7. 26. 
5 Do 
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Part withour So when part of the act is done in Engin 
rhe Realm, and part out of the Realm, chat part that 
"hin to be perfozmed out of the Realm, if Jun 
be taken thereupon, ſhall be tryed hett h 
twelve Men, and they ſhall come out of < 
place where the Writ oz Action is bzough, 
Ib. Lib. 6. 48. | 
-ull ave trves Erro, fo that Judgment was given 

=o 2 default againſt the Defendant, being an 3 ; 
Land lies. fant, Jllue was taken that he was of full 
Age. And Godfrey moved, whether thi 
Trypal ſhould be in Norfolk where the. 
was, oz in Middleſex, where the Aan 
was bought. And the Court held, that i 
ſhould be tryed in the Countp where thi 
Land lap; and Tanheld ſaid, it was b 
adjudged in the Kings Bench, betwe! 
Throgmorton and Burfind. Cro. 3: pat 
818. | 
Where the Queſtions of Title of Land (extept h 
Land doth ſpecial Ozder of the vgs tn ſome Cale 
lye. are to be tryed in the County whert th 
Land lies, foz the Law is, that all real u 
mixt Actions, as Waſt, Ejectment, &cc. nul 
be bzought in the County where the La 
Zane! is, But Debt, Detinue, Account, Aain 
elo. of the Caſe, Battery, &c. are in thei 
own nature tranſitozy, and pet they ought ti 
be laid and tryed in their pzoper Covd 
where the Fact was done, unleis the Conti 
93der the contrary, foz ſome ſpecial Reaſons 
and if they are lafv out of the pzoper County i 
vaply yzadice tells us the Court map alta 
the Venue, upon Afﬀtvavit of che true plan 

of the Fact. | | 


all 


A 


artenant to his Panoz of D. in the 
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all Criminal matters are to be tryed Criminal mat- 
Te the offence is committed. tdeters. 

Ik the Venue ariſe in two Counties, the This is called 
upon two Venire facias ſhall come from 8 Joynder of 
b, fix out of one County, and ſix from the — 
er. Cro. 3. part. 646. But by conſent jury out of 
Parties, entred upon Reco2d, it map be two Counties. 


five out of one, and ſeven from the other, 
appears, Cro 3. part. 471. where in Re- 


vin, the Defendant avows foz Damage Bur our of 

nt, the Plainciff by his Replication, claims more tan 
mon by Pzeſcription in loco quo, &c. be _ — — 
Broadway in the County of Worceſter, m de. 


Hunty of Glouceſter, and iſſue thereupon, 


two Venire facias awarded to the Sheriffs 
the ſeveral- Counties, and now ſeven of 
County of Worceſter appeared, and five of 
huceſter. And although there ought to have 
n fir ſwozn of each County, to try that 
e, as appears 49 Ed. 3. 1. 31 Hl. 8. 46, 
by the aſſent of Parties, thoſe twelve 
0 appeared, by advice of all the Juſtices, 
e ſwozn, and tryed the iſſue. And it was 
manded that this Aﬀent ould be entred 
| Kecozd 3 fo2 otherwiſe it would be a 
ike ecedent. 
in Aſfiſe of Common in Confinio Comi- 
$, and the ifſne be, whether he had 
mon by pzefciption- in Land in one 
mtey, appendant to a Panoz in another 
ty , thts ſhall be erpev by both Conn- 


Lhe fame Law is in @refpaſs bzoughe 
one County (which cannot be in con- 
0) upon ſuch an iſſue, the Zryal _ 

e 


62 


Eſcape. 


Covenant in 
P. to ſell at R. 
tryed at P. 
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be per ambideux Counties. 49 E. z. 1 
See Rolls tit. Tryal 599. &c. Many 60 
where the Jury ſhall come from two * 
ties. 

In an Action upon the Statute of Mat, 
bridge, foz taking a Diſtreſs in one ca 0 
ty and chaſing in another County; upon 
guilty, the Tryal ſhall be only by the Cn. 
ty where che chaſing is, foz this is alli 
cauſe of the Action, 4 H.6. 4. F 

Jn Eſcape upon Arreſt in one C 
and an Eſcape in another County, un 
not guilty this ſhall be tryed, where 111 1 
cape is laid, fo2 the Action is upon the E 
Rolls ib. 602. $2 

In an Ad ion of Trover, apud Paxton Ut 
Com. Hunt. the Defendafit pleads a Par N 
and Sale, apud Royſton in Com. Hertford, 
the Parket there, whereby he after conv?! 
ed them, apud P. in Com. Hunt. The Plan oh; 
tiff ſaich, that he was poſſeſſed of thoſe Oat. 
apud P. in. Com. Hunt. and that J. 8. * 
ſtole them from him, and by Covenantt'| 
twixt him aud the Defendant, at P. in 0 
H. he ſold them to the Defendant, s 
hath pleaded: The Iſſue was upon i 
Sale made by Covenant, &c. And un 13 
tryed in the County of Hunt. and fu 
foz the Plaintiff, And it was moved of 7 
a mil-tryal ; fo2 it ought to have been ly. 
Jury of the County of Hertford, 02 at let” 
wiſe by a Jury of both Counties: bu 

was adjudged to be well cryed becauſe |? 5 
Sale is conkeſſed, and the Jſſue is upon 173 1 
Covenant alledged in Hertford, Cro. 3. 1 


511. 
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n Debt upon a Bond in London, the De⸗ Uſurous Con- 
jant lead an Uſurious Contract in the _ — 
nty of Warwick, the Plaintiff replyed, 
the Bond was made upon good conlide- 
n, Abſque hoc, that it was made fo2 ſuch 
rious Contrac : the Tryal ſhall be in „ 5e, mall 
County of Warwick  foz the Bond is be tryed 
eſſed, and the Uſury in Warwick is only there, not 
queſtion; ſo if the iſſue be whether the 22 = 
d were made by Dures, the Tryal ſhall — 
where the Dures, and not where the 


d is ſuppoled to be made. Cro. 3. part. 


— 
r 
* er dr owner VV— — ——· 
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ubere Jſſue is taken upon a ſurrender, render. 
gal be tryed where it was alledged to 
P one, and not where the Panoz is, of 
| ch the Copy-hold is holden, ib. f. 260. 
tit. Viſne 114. | 
n an Aſſumpſit laid at London, in Warda Ward or Hun- 
heap; the Venire was De Parochia de Ar- — 
s in Warda de Cheap, whereas no Pariſh , ; 
mentioned befoze in the Count, and ad⸗ 
ted that the Venire was ill laid in the 
nt, fo2 a Venire facias may be of a Town, 
iſh, Panoz, oz other place known, but 
of a Hundred oz Ward, ib. and ſo it is 
dged, ib. Cro. 1 part. 165. fo; the Ward 
City, is but as the Hundred in a County. 
> Pariſh in London is in lieu of a Uill 
the Ward of a Hundred. Roll. cit. Tryal 
„ 621, 622. vide hic apres. 
Uhere the Viine is laid co be at a City, city 
n Action bzought in a ſuperioz Court, oz 
bin the City, though it be both a City 
County, the Venire facias may be de vici- 
Civitatis, Lach, 258, Though it — 
. een 


_— — —— 
eat 


— — —e— 
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Rolls 622, 
623. 


So in all luſe- de Civitate it ſelf, as de vicinet, infra ae jy 


rior Courts. 
Stiles a. 
March 123. 


London. 


City. 


Hundred, 


in Warda Sanz Mariæ in Warda de a, 1 
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ben held not good, but that the Venice * 

mult be de Civitate, leaving out — 
you may read in Stamf. 155. But non 
Caſe in Cro. 2 part. 308. and Bulſtr. 180 
129. (ay, that all Venire facias 8 are away! 
de vicinet. Civitatis, which is intended agy/ 


onem of the City. And lo it is, 
Civitatis, o) de vicinet. 02 de Civitate N= 


1, %Y 


in themſelves. Age all NE beſides . 
no mention is made of the Pariſh oz U 
Ib. 493. But in London the Pariſh and & 
is mentioned. And therefoze it was adju Nt 
ed, Cro. 2 part. 150, That it was urg 
to alledge any thing done in London gent 
Ip; but it muſt be in what Poriſh from m 
a Venire map be; but where a thing * 
in a City, io alta Warda there, and the Va 
facias is from the City only, it is wel, 
cauſe it ſhall be intended there be non 
Warns in the ſame City. Cro. 3 part. 1. 
Ja an Action againſt the Hundred u een 
Statute of Winton, &c. upon the Moll! 
Venire facias is awarded of Bradley, qua“ | 
proximum Hundredum, and the Venire hi 
is generally of Bradley. This is well,!“ 
tauſe by the Roll it appears that Bradley, ; 
__ Hundred were all one. Roll. tic Tm 
59 
It a thing he laid done, Briſtol, 


and the Venire facias is de Wards de fn 
this is not good. ib. 619. 1 
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zut if it be alledged in a Ward in the 
of Briſtol, &c. the Venue ſhall be of the 
d, not de Civitate. x 
Venire facias was awarded from T. and ward. 
de vicinet de T. and foz this cauſe reſol- 
> be ill, and not amendable, Cro. 2. 
399. Dro. tit. Ven. fac. S. 
f the Iſſue be, Si rex conceſſit per literas De vicinee. 
tes, The Trpal ſhall be, as hath bern leſt out, ill. 
where the Land lies, and not where 
Patent was made, becauſe the Patent is 
kecoad 5 and if it be traverſed, it ſhall 
ryed by the Recozd, and therefoze the Where the 
being upon non conceſſit, the Mſſne Land lies. 
t upon the Patent; but where the Jllue 
hos — 5 — 1 of a 
9 pa p ved, the Tryal 
be where the Gzant oz Demiſe is als 
ed: but of a- Feoffment, oz Leaſe fo; 
pleaded, che Alus being non Feoffavit, 
en dinüſu, Ltverp ought to be made, 
therefoze the Tryal hall be where. 
Land lies. Cro. 2 part. 376. 3 part 
there the fence is laid in the Count 
in ove County, and che Juſtification z8ion is fe 
o ber'Couney, and the Plaintiff replies, in one Coun- 
a Jura fua propria, &c. The Viſne fall , and the 
nhere the Juffification is alleged; as, — ogy 
Crample fes all, to ifluffrate. In am ine ral zul 
$ Upon the Caſe, foz wo2ds ſuppoked be — — the 
| fnaken at Bridge · North, in the Coun⸗ Juftificarien 
Salop, the Defendant pleads , that he 
" FF them as a Witneſs upon his Oath, 
1 Aue tryed at Chard in the County 
werfe. The Plaintiff replies, de fon 


tort 


(| #1 v 4 


Honours. 


Siderfin 19. 
88. 


tort demeſne, &c. And thereupon it tm 
tryed by a Venire facias of Bridg· North, 
Erro2. thereof aſſigned, becauſe it ou ad 
have ben by a Viſne of Chard, where hk 
Juſtification aroſe, and it was held me 
be a miſ-tryal, and not aided by the oy 
tute of Jeofailes, wherefoze the 1 6 

S reverſed, - Cro. 3 part; 468, 261 3 Jo | 

ore 410. ; 

Replevin, taking two Moꝛſes at ſucha wal 4 
in Denford in Com. Northampton, the N. ob 
fendant makes Coniſans as Wapyliff tog 
2.0zd Mountague of his Panoz of S8. u A 
Pano2 is holden of the Yonour of Glouct 1 
and chat the place in which, &c. is wih 30 8 
the ſaid Honour, and alledges a Cuſtom ui W. 
in the ſaid Yonour, on which Cuſtom 4? 
parties were at Iſſue, and the Venire a 
was from Denford the place of tabig 
which was moved after Uerdict , fo; 7 
the Venue was not ſo large as the Iſſue, 1 
was the Ponour, and of this Opinion ux "I 
the whole Court of C. B. Paſch. 13 9 
Hull. verſ. Benning. 

But the great Nueſtion was, whence. 
Venue ſhould ariſe in this Caſe, and by 5 
man Chief Juſtice, and Juſtice Hide, in! 
Caſe can a Venue ariſe from an Monour ? 
the Chief Juſtice ſaid, he had cauſed then 
thonotaries to ſearch foꝛ Pzecedents, andy 
could not find that ever a Venue did aciſe 1 
an Honour, which is but a bundle of len 
and an incozpozeal thing, from which no W. 
nue can come, and pet an Honour may 1 9 
Demeſns, as the Yonours of Grafton 


Hampton have, but Glouceſter not. F 19 


3 1 
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*W Chief Juſtice, and Juſtice Hide, [&med 
"What the Venue ſhould be de Corpore Comitat. 
ob. 266. 249. But when the Court was 
ter moved fo2 their Opinion, they bad 
em take a Venire facias at their peril, and 
ould give no Opinion. 2 1 
An Action of Debt was bought on a 
zond to perfozm Covenants in an Inden⸗ 
ire, whereby the Defendant. had granted 
the Plaintiff a walk called'Shrob-walk, in 
je Fozeſt of ----- in Com. Northampton, 
id Covenanted foz- peaceable enjoyment , 
v and he was oulted per Earl of Northamp- 
un, who had right, on which Right Iflue 
Ws jopned, and the Venice facias was from 
rrob-walk. | unt ig; 
per Cur. Its not good, fo; it appears by 

e Recozd that Shrob-walk is not a Uill : 
it if the Obligation had been laid to be made 

Shrob-walk, the 'Venue ſhould ariſe from 
ence, as à Uill. Inter Stirt and Bales, Paſch. 

Car. 2. B. R. 

The Venue ſhall follow and be accozding out of what 
| the Iſſue, = County. 
As foy wozds in Warwickſhire, Thou art a 3 
hief, and ſtoleſt my Iron: The Defendant Lt hic ante 
tifies and ſays, the Plaintiff ſtole the Jron © beſtea. 
Leiceſterſhire, and bꝛought it into Warwick- 

e, and therefoꝛe he ſpake the wozds in War- 
ckſhire. If the Plaintiff replies, de injuria 
a propria abſque tali cauſa , the Jury ſhall 
me from Leiceſter-ſhire, to which the abſque 

cauſa refers, foꝛ the woꝛds are acknows 
ged. See Rolls tit. Tryal 598. 623. 


'Þ When 
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When part of the matter to be fnquin. » 
* is in one County 92 place, and pan; I 
another, che Trpal ſhall be there wherey 
beſt Conuſance ot the matter may be, 
Fromthe A in an; Action upon the Caſe; 6 ö 
lace beſt. Plaintiff declares that the Defendant - ? 
— the Bdozſowf! A. at S. and ſold him at D? 
the Plaintiff as his pzoper-Po3ſe, and an «1 
"wards A. ire«took the Booſe. Ak the dc 
fendant plead that the pꝛoperty was in lu 
at the Salt, .npon which ue is joyng; 
The Venue Gall be de S. where the . 
is ſuppoſed, 'fo there the pꝛoperty may} '} 
belt known: which is quly in gueſtion. 
: Aff. 8. Dee leveral Cales in, Rolls ib. 4 | 

under this Bead. | 

Where the If *cthe: Iſlye be whether L. did ride in 4 

Counties can- London 1 Vork, and from: :York to Lond © 
not joyn. flvettime ia ür days, this map be real | 
Landen only, although part of the man 
to be 4uquired of was done in esch. Cu. "i 
In an Action of Battery ty; Lenden, if 13 4 
\Defenzaut {juſtifies in pefence-of his poli © 
ſion in D. in Eſſex, and the Plaintiff 19 4 
de ſon tort demeſn (ans; tick cauſe, this ou. 
to be tryen by both Counties if they m 
$opn, becaule he map he fqund, guilty! 
another dap, and therefoze becauſe they n 
not — this anay be tryed in Eſſex. A 
fes in Confinio Com. fe 1b 1 


154. 73 

In Caſe foz Wozds in out County, 17 
Delendant zuſtiſſe in another Caunty, i: 
the Plaintiff reply de fon tort deme! 10 4 
although the Counties ought to jopn, if ti; 
could, and the Juſtification is princip!'g 
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t in Iſſue, yet the Tryal may be in either 

unty at the Election of the Plaint iff. 

3 n Ejectment in London, up 4 Leaſe Rolls tit. Try- 
there of Land in Midd. if the Defen- al 620. 

ic plead not Guilty, this may be ktyed in P 

don, becauſe the Counties cannot ' jopn, — 
hough the Jury ought to enquire of the anocher Coun- 
ment in Midd. and Ju 27 1 affirmed ty. 4 . 3.0. 
a Mrit of Erroz. olls tit. Trpal 


[wo Counties may joyn although they 

not neareſt, nay, though twenty Coun⸗ 

be between them. Finch French. 59. 

Weft. 154. 

2 put if it be of a Leaſe at Ickford of 

ory in Suffolk, the Venue mult be of 

3 a — $4 _—_ , | 
the Illue be take te whine. 03 en 

ition ok the perfon, chis Hall be tryed b where ny 

be be County 1 ere the Mrit is bon '> brought, 

. 4.8. " foz this may be well known 

Rolls i. — 15. 

here the Illue is to be tryed we n a 

which tel? be tryed by two Counties, 

none cannot pn with the other, this 

de tryed where the Writ'is' s bzonghe. 

. 4. 8, But koz this, lee bekoze whete 

Co unties. cannot joyn, - 

ebt in London, againf J. 8. ol D. Where In o- 

: * if the Dekendant faith ehut - he ther County 

8. in Efſex, at the T of puteha⸗ 720 where 

the : Writ, and not at D. eis hall — 
2; Eſſex, and not where Write 

bught, foz none can know where be 

d well as che County of Eſſex, 12 l. 
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ey 


Where the 
eſcape was, 
and nor. 
where the 
Arreſt was. 


Decelr. 


Eſcape. 


Scandalum 
Magnatum. 


Informarians. ' 
_*._, they muſt be bzought in their pꝛoper e 


Two Coun- 
tles. 


the Viſne ſhall be where the Eſcape wy © 


the Viſne out of che County where the Pi 


in one of them. ib. 405. 


where he lays his Adion., the Cour: 1 


| Qtoriz de Much-Hadam, and the Venlieh 


3  Tryals per Pais, 3 4 

Vide many Caſes in Rolls ib. 6c5, *. 
about this matter. 

In an Action of the Caſe againſt a 15 

riff, upon an Eſcape in London, and the & 

reſt laid to be in Southampton; adjuged, W 


becauſe that is the ground of the Ah 
and not where the Arreſt was. Cro 3 „ 4 
271. 

Not, In an Aion of the Caſe foz Die 
oz upon an Cſcape, the Court will not chu 


tiff ſuppoles the thing to be done. Sin 


of EF in A 888 Magnatum, upon: | 
common Atlidavit. ib. 185. 


Noz in Actions upon Penal Sams 1 


tp. ib. 287. 
No2 where the cauſe of Action is ing 
Counties, and the Plaintiff laid his 1 


A the Plaintiff will be bound to g's 
Evidence, but what axiles in the En 


not change the Venue, upon the com 
Affidavit, ib. 442. „ 

Counſelloz at Law, bis Venue al 
be altered, becauſe of his attendance 10 1 
Court. Modern Rep. 84. 
In 1 upon an Obligation, bm 
was pleaded; apud domum manſionalen 


was de vicineto de Much-Hadam, who? 
ought to have been de vicinet. Rectom 
Much-Hadam 3 but it was adjudged as 


+ £8 at £4 
” "i 
+ * * 
«75 * 
: +38 
: . * 
* 4 6 


5 upon which Iſſue was jopned, 
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4 te Much-Hadam is here intended a Uill, 


ro. 804. Do you fee that where a thing is 


deed to be done at the Capital Youſe * + gaz. 
D. there the Venire ſhall be of D. foz that 
ntended to be all one with the Uill. Ent caſue. 


re it is at the Caſtle of Hertford, &c. 


re the Venire facias ſhall not be de vicineto Rolls tit. tryal 


ertford , but de Caſtro de Hertford, fo; 521. 


trum Hertford is intended a diſtin place 


| ſelf; and ſo of all Caſtles, Cro. 2 part. 
More 862 | 


"I Venire facias may be awarded of a Caſtle. 
618. 1 
ubere the Illue is not parcel of the 
ano; of D. oz the cuſtom of a Panoz is Manor. 
nueſtion, the Venire ought to be of the 


102, Hob. 284. Cro. 2 part. 327. If 

Panoz be laid to be in a Uill, the Ve- 

facias may be of the Panoz in the Uill, Rolls tit. Try- 
de vicineto manerii de Stanſted-Hall in 1 621. 
dham. Cro. 2 part. 405. More 581. 

adels Caſe, li. 6. 14. 3 

he Venue cannot be of a Scite of a Pa⸗ 

| Rolls cit. Tryal 618, 

n the Common-Bench, in Treſpaſs, foz 

ig away a Bag of Pepper. The De⸗ 

ant juſtified as Servant of the Papoz 
Comonalty of London, foz Wharfage 

o them bythe Cuſtom of London, which 
Plaintiff refuſed to pay, The Plaintiff 

ped that the Cuſtom did not extend co 

> becauſe he was a Free-Pan of the Ci⸗ London, 
and ought not to pay Wharfage , co 
h the Defendant rejoyned, that the Cu⸗ 

| extended to him, as well as to Þtran- 
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Recorder. Reſolved, 1. That the. Iſſue Gout | 
tryed. per Pais, not by the mouth of thew' 9 
cozder , becauſe he certifies nothing |} 
what the Payoz and Aldermen direc, "1 

| concerned in the Cauſe, 

Where the 2. That the Venire facias ſhall not! 

Oe ſhall be awarded to the Sheriffs of London, noz ij : [ 

—_ —.— dleſex, becauſe the Trpals there are by au 

ing. Men. But it qt be to the County | 
adjopning, viz. to the Sheriff of Surry. 14 
where apy City is concerned, the Veni!“ 
cias ſhall not be directed to the Dfficers of { * 
City, but to the County next adjoynixn. 
Hob. * Stiles 137. More 87 1. vide! 
cap. 2. See Hardres Key its, f. 309. G 
Learning concerning this matter. 9 

If, the E 8 concern he Papoꝛ and cu ij 
monalty of a Town, the Array ſhall be ma 
all of Fozeigners. 31 Aſſiſe 19. vide _ 2 
tit. Tryal 597. 

Bo if the Iſſue concern the pans | 
Commonalty , &c. although they are n 
Parties, pet the Venire facias ſhall be dit 
ed to the Sheriff of the next County. 1 


4 


4» 1 
Information See Hardres Repozts, f. 16. &c, „ bh 
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ſur Seiſure. matter in an 517% upon a wy 


r 


KB 


Wherba Man oye a Pan lends a Pozſe to m_ g 
£1 


Horſe in one to till his Land, and the Yozſe dies u 
128 exceſſive Labour, the Viſne ſhall be n 
& cpolled in the placg where the etrellihe Labour wi 
where lie is and not where the delivery was. More!“ 
ſpoyked. 1 Re 


29%" 
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noob. 188. Rolls tit. Tryal 615. Paſch. 
e. 2. B. R. Horſley verſus Potter. An 
on of the Caſe was bzought fox miſuſing 
nte, in Itinere; the Contra was laid at 
ham in Norfolk, and the riding to Pe- 
rough in Northamptonſhire, where the 
ee dyed, it was tryed in Norfolk; andthe 
Mrt ſeemed that it ought to have been try⸗ 
Win Northamptonſhire where the damage 
done, and not where the Contract was 
de, but it was aived by the Statute of Jeo- 
17 Car. 2. cap. 17. (after Verdict) 
"Wi Statute being then in fozce. | 
I Nuere a pzomile in laid in one place, and Prone ln 
breach in another, the Viſne mult be ac⸗ breach in ano- 
ing to the event of the Illue, whether ther. Viſie 
taken upon the pꝛomile oꝛ bzeach. But guided by the 
o place be alledged foz the bzeach, and fue. 
e be taken upon it, the Viſne muſt be from Modern Reps 
place of the pzomiſe, which Hall be in- 36, 37. | 
ed right, where the contrarp appears not, 
odbolt. 274. 
aſter 39 Eliz. In the Kings-Bench, Treſ- 
Aſſault and Battery, en Wilts, continu⸗ 
the Aſſault in Middleſex, and adjudged 
the Jurors ſhall come out of both Coun⸗ 
+ More 538, 
The name of a Panoz, o; Land, oz other 
il ching ſhall be tryed where it lyes, be⸗ 
le it is local; but the name oz addition of 
ſon, ſhall be tryed where the Action is 
abt, becauſe this is tranſitozy, Bro. tit. 
ec 7. lib, 6. 65, | 
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Where the 
Land lies, and 
not where the 
Writ, &c. 
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In Covenant upon an Indenture of 0.5 
miſe of the Rectory of Stoken-Church ini 
County of Oxford, That the Defendant j; 
good Power and Authority to demiſe : Q 1 
Indenture was alledged to be made at Lon: 
and the Venire facias was awarded to the |. 9 
riff of Oxon, and this being alligned! 
Erroz, Judgment was affirmed , and 1 
adjudged to be good, More 710. em 
the Recto2y was in Comitat. Oxon. ni 


ge 45. A 
An Debt upon an Obligation in one en "If 

ty to perfozm Covenants in a Leaſe, q :. 1 
the Land and payments were in aum 8 


County; the Lryal ſhall be where the Tm or 


and payments are. 44 E. 3 42. 3 

Jn Debt upon a Leaſe in one County, 4! 
the payment of the Kent upon the Leaſe? ? 
mitted there alſo, but the Land was in n 
cher County, and the payment upon 5 : 
Land; this ſhall be cryed where the l 
and payment was, foz he was bound to & 
this there upon the Diſtreſs, ib. 

But the Trpal ſhould have been wit | 
the Writ was bzought, if the Elan 
— been alledged to be where the LandW yl 


Ak Debt be bꝛought foz Rent upon a Ut; 
foz pears, and the Action is bzought whe 1 
the Land is, but the Deed ok the Lo 4 | 
bears date in another County, the Tryal ? 
be where the Land and Wric is bzoug\'5 

45 E 3. 8. The Iſſue being whether 
Leſloz had a conditional Eſtate oz not, # L 
ſo a lawful eviction. 2 
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Ar the Aflue be in an Allile, whether the Where the 
— * che eldeſt Son of J. S. and his [279 ter. 

th is alledged in another County, yet this nr. 
be tryed where the Land is. 46 Afl. 5. 
Af an Infant bꝛing an Alliſe, and a Re- 
> of his Anceſtoz is pleaded againſt him, 
Dd in another County, this muſt be tryed 
ere the Releaſe is dated, and not by. the 
ile, although the Plainciff be an Inkant, 
the circumſtances are to be enquired, 
E. 3. 20. See Rolls ib. 61 1. | 
n Caſe if the Plainciff declare upon a, 
utt at D. and of a w2ong at S. upon not two places in 

-, maſtty, if it appear the Truſt. is not mate- one County, 

. the Venue ſhall only come from S. and and where 

tom both places, one not being material, 72 |. _ 

In caſe foz ſtopping a way from ſuch a 10. 

ce, to ſuch a place, and that the obſtruction 

g at D. Upon not guilty, the Venue ſhall 

| come from D. only, fog all the way is 

12 ad 

Ak the Nar. be apud A. in Com. B. and the ; 

es de Vil & Preoch. de A 

lv. 104. 2 Cro. 586, — and no 

When the Venue ſhall be from two Uills, Ker. 

210. 599. Yelv. 26, 182, 187. ; — 

In Treſpaſs in one Uill, and a Releaſe 

aded in another Mill, within the ſame 

inty, upon non eſt factum, this ſhall be 
ed per ambideux. Rolls ib. 624. vide hic 

e, Dee Rolls ib. 615. many Caſes about 
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Where the Venue cannot be from a Uill, pe corpore 
mlet oz lieu conus , there it map be de com. 
rpore Comitatus, fo; if it might not be ſo, 
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A lieu conus is a Caſtle, Panoz oz U, 
notozious place well known, and genen 
taken notice of by thoſe who dwell about! 
and not a Clofe oz Paſture of Gꝛound, y % 
ſuch like place of no repute, | Dy 

A Cuſtom of a County is to be tryin 4 - 
Corpore Comitatus, foz the Cuſtom ty |? 
though the whole County, AF 

Pariſh. Where the Pariſh is named by way! 
denotation, oz explanation of the plan, * 
where the Fact is alledged to be done, : 
the Pariſh-Church of Hauck-hucknol, thy "8 
the Venire facias ſhall be of the Town, u 
of the Pariſh, Bulſtr. x part, 60, 61. 

Town, Ik che Fact be alledged in King ſtreet, * £ 
the Pariſh of St. Margarets in Com, Mal 
Pou have already heard that the Vine . 
be from King-ſtreet, becauſe it is intended! 
be a Town; but where it is alledged to * 
done at Grays-Inn-Hall, oz Lincolns-Inn-Hill 
&c. in Holborn, the Viſne ſhall be from 

Tans of Court. bom, which is the Town; fog as Yelvent, * 
ſaid, it was never heard of any Ten 

Not from Cas to be had of any of the Inns of Cout.”? 
- Houſe or Bulſtr. 2. part 120. eſpecially of the Hall, wi 

Hall. _ it cannot be of a Houſe, much leſs of þ 3 
Ha 

Jn -Ejecment upon a Demiſe maven. 5 
Denham of Lands in Parochia de Denn 

prædict. The Viſne may be of Denham 1 
of the Pariſh of Denham, becauſe Denn 
and Parochia de Denham prædict. are alls 
by inteudment_ ok Law. Bulſir, 2 part 2 
More 709. Hob. 6. Eut when it 2 
by the Recozd, oz is intended that the 

Pazlfh. riſh is moze ſpacious than the Town, 1 1 


iN Tryals per Pais. 
. in More 837. where in Ejettment the 
ee wagalledged to be made at Bredon * 
bes in W. and W. Pamlets within 8 
iq of Bredon, there the Venire facias mu 
be of Bredon, but of the Pariſh, becauſe 
-{WEppears, that the Pariſh extends furcher 
che Town, Hob. 326. 
_ SMhere an Action of Debt koz Rent, is por Rent 
abt upon the pzivity of che Contract, by where the 
"4 Tell as againſt the Leſſee, 02 his Ex⸗ Land lies, 
oꝛs, fo; Arrearages due in the life-time ud when not. 
. Withe Teftatoz, the Viſne map be laid in 
place; but where the Action is bzought- 
ln the privity in Eſtate, as againſt the Al- 
- ie of the Leſſee, oz his Executo2s, foz 
5 Int due after che Teſtators death, the Viſne 
Ja. be where the Lands Iye. Lach. mif- 
nted, 197, 262, 271. v. Il. 3. 24. 
And ſo it was adjudged in the Caſe of 
and Arnold, Mich. 1656. B. R. And it was 
her adjudged there, the Caſe being of a 
iſe made at London, of Lands in Mon- 
uth-ſhire, rendring Rent payable at the 
Exchange, fo which an Action is bzought 
the Heir. Af there had deen no place of 
ment, the Peir muff have bꝛought his 
ion where his Lands lpe, but the place 
payment being in another. County, he has 
3 Election , as on a Leaſe fo2 Pears of 
— ls RY ode, 2 0 | 
/alkers Caſe, in Debt upon a Leaſe o 
"Wand in another County, Niki debet ſhall be of — Ag, 
ed where the Action is bzought, Bro, tit. another 
ne 119. vide pag, 93. * 


In 
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Jn Replevin bzoughe by Strede again | 
Hartly, foz taking a Diftreſs at Baildon, 6 4 
Defendant made Conuſance as Bapliff, U 
cauſe that locus in quo, 8c. was holden «- 6.1 
W. H. as of his Panoz of Baildon, and o 
Iſſue, hors de fon fee, the Venire facias = 0 
de vicineto de Baildon 3 and upon motion thi” 
the Venire facias ought to have been, as we! 


from the Panoz as the Town, the Comal 1 


judged it to be well enough, foz that th, | 
Court ſhall not intend the Panoz W 
larger than the Town, becauſe it doth 1. 
appear ſo to be, though poſſibly it mig "Wl 
o like the Caſe of Town and Pariſh. fog 7 4 
26. ö 
Viſie next ad- 7 
ard — 3 in Free-holders of 9 Viſne, oz ik the Vit. 1. 170 
nat Cale. be where the Kings Writ runs not, as 1 
Cinque Ports. the Cinque Ports, 8c. oz in a place un 
the Pen are p2iviledged from ſerving 4 4 
Juries out of that place, as the Ille of Ea 4 
&c. the Plaintiff map pꝛap a Venire wall 5 
of the Viſne next adjoyning, and if che Vial 
be in Wales (ou briefe le Roy ne court) th 
Venire facias ſhall be directed to the Sheriff 
the next Engliſh County, to cauſe che 151 
ry to come de propinquiori Viſne of his Cou- 
ty, to the Viſne in Wales adjoyning : 1/7 
the Court ſhall not be ouſted of the Pu 
Fitz. Abridg. tit. Viſne 8. Juriſdict, 24. 'Y 
In an Action againſt a Hundred the Ve"; 
nire facias may come from the next Fund, 
ge neral Iv. 5 15 0 
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In Treſpaſs, if the Defendant plead' not 
1 Wuilcy to part, and to che reſidue a Plea, 
„ pich cauſes the Trpal of that to be by a 
ry de Prochein Hundred, The Venire ſhall 
„ awarded al Prochein Hundred fo) both Al⸗ 
es, becaule there ought not to be two Ve- 
re facias in one Action. Vide Rolls tit. Try- 
RS | 96, O | | 
Ul. In an Appeal of Purder committed in 
e Cinque Ports, although the King be con⸗ 
rned, yet becauſe this is betwire common 
- FMerſons, the Venire facias ſhall be co the next 
© *Wjoyning Mill. Ibid. 
Ak the Jfſue be joyned of matter in Ire- Ilene. 
I, this ſhall be trye 


We 

e 

e 

3 
3 55 85 * A 1 
I 

V 


10 is in ſome part miſ-awards vii mic. 
d awarded in 
X part. 
is aided by the Statute of 
bath ended the differences in 


Erroz, 


— <r* 5 >4p-<wonngs 
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Infancy where Erroz, foz that the Judgment was * 4 
the Land lies. pen by defalt againſt the Defendant, 8 1 
an Infant, upon Jflue that he was of jj 
Ace, adjudged, that the Trpal ſhould ben 
Norfolk where the Land was, and not! 
Middleſex, where the Action was nag 
Cro. 3 part 818. 
If the Viſne cometh from a wzong n 
May be our of pet if it be per aſſenſum partium, andion 8 
by cone?!" tred of Recozd it ſhall ftand 3 foz Omnia 
ſenſus tollit errorem. 1 Inſt. 125. 
\Where the Iſſue is local the Viſne un 
be changed by conſent. Siderfin 339. „ 1 
Holmes verſus Sanders, Hill. 22, 23 (. ou 
B. R. Crro2 to reverſe a Judgment itn: © | 
in the Kings-Bench in Ireland, in Delt i, 
Rent bꝛought by the Aſſignees of a Reb 


Oey 


71 


on the P K declared of a Leaſe of Th 
in, ſuch a Pariſh in the Suburbs 'of Di 
lin, on nil debet ꝓlèaded, the Venire facias W 


from the ſaid. riſh, in Civitate Dubli, 3 4 
ood Judgment there pur Plaintiff; it u 
wy foz ae ofthe Cp, the He a 1 

10 f ur gof t nd che n 
Pariſh t 1 $ 


1. from a e Wity. 
er Cur, It is all one, f 
are always withi in the Fr 


| „as Fleet: ſtreet ai 
| i Lon, ba he Sand 


te, it was d. 2, in 213 „ 
4 12 5 2 Heis l 
Es um 3 rain cui 


ferioz - .Courc, 
which ought to be per Curiam. Reader a 
Moor, Mich. 1650. B. R. 3 
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FT Statute of 16 and 17 Car. 2. At- 
4 — Judgment ſhall not be ſtaped 
»overſed, fag chat there is no right Venue, 
as the | cauſe were tryed by a Jury of 
| p20per. County 02 place where the Action 
aid. This Att doth not extend to Appeals, 
ia ments of Felony, &c. no} to Actions 
1 penal Statutes, other than concerning 
toms and Hublidies, &c. 


/ WF 


CAP. IX. 


1 Challenges 


DU have already ſeen ' of what Viſne 
the Jury ought to be: The next thing 
conſidered is concerning Challenges. 
hallenge is a Wozd common as well to 
Englithias to che French, and ſometimes 
jfioth OE the — — is 
dicare; ſometimes in reſpec ok revenge, 
ballenge into the Field, ann then it is 
d in Latiy/ vindicare, o) provocare; 
times is-veſped of partialitp oz inſuffi- 
y, to challenge in Court perſons re- 
ed an a Ju. And ſeeing there is no 
zer Latin Mozd to ſigniſle this parti⸗ 
kind of challenge, they have framed a 
dd/ angiengly wzitten Chalumniare, and 
* pniare, aud Calumpniare, and now wzit⸗ 
— 2 und hath no affinity with 
. uerb nior, o Calumnia, which is 
ved of that, fox that is of a quite other 
wa ſenſe, 


Challenge. 


© 0 ———— — 
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Calumniator. 


Challenge 
is twofold. 
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ſenſe, ſignifying a falſe Acculer, 1 T 
that ſenſe Bracton uleth Calumniator, i y 

a falſe Accuſer : but is derived of thy; 
Woz2d Caloir oz Chaloir, which in one in 


fication is to care foz oz fozelee, And for 


to challenge Jurors, is the mean to car 
o2 fozeſee that an indifferent Trpal tejg 
it is called Calumniare, to challenge, tha” 
to except againſt them that are returned 


Jurors, and this is its p2oper fignifican: 


but ſometimes a Dummons Summonm, | 
laid to be Calumniata, and a Count eu 
challenged, but this is impzoperly, # 


fozaſmuch as Pens Lives, Fames, In f 


and Goods, are to be tryed by Jurors, i 
molt neceſlary that they be Omni ex 
ne majores, and therefoze A will handle; 
matter mo2e largely. 9 
A Challenge to Jurors is two-fold, i 
to the Arrap, oꝛ to the Polls: to th! 


rap of the pzincipal Pannel, and u 


- Array of the Tales. And herein yo 


To the Array. 


underſtand that the Jurors Names are ti 
in the Pannel, one under another , 


Dꝛder 02 ranking the Jury, is called t. 
rap, and the Uerb, co Arrap the Jury, 


we ſay in common ſpeech, Battail Ar, 
the ozder of the Battail. And this Arm 
call Arraimentum, and ta make the n 


Arraiare, derived of the French woꝛd An 
lo as to challenge the Array of the Pam 


at once to challenge oz except againſt i 
Perſons ſo arrayed oz impannelled, in it 
of the parciality oz default of che 5 


Coꝛoner, oz other Officer that made i 


turn. 
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And it is to be known, that there is a Principal 
zincipal cauſe of Challenge to the Arrap <\Veoger, 
nd a Challenge to the Favour 3 p2incipal 
x reſpect of partiality, as firſt, If the 
heriff oz other Officers be of Kindzed oz 
ffinity to the Plaintiff oz Defendant, if 
ze Affinity continue. Secondly, Ik any one 
moꝛe of the Jury be returned at che de⸗ 
omination of the Party, Plaintiff oz De⸗ 
ndant, the whole Array ſhall be quaſhed. 
do it is if the Sheriff return any one, that 
b be moze favourable to che one than to the 
oer, all che Array ſhall be quaſhed. 
irdly, If che Plaintiff oz Defendant have 
a Action of Battery againſt the Sheriff, oz 
ee Sheriff againſt either Parcy, this is a 
; od cauſe of challenge. So if the Plaintiff 
Defendant have an Action of Debt againſt 
> Sheriff (but otherwile it is, ik the 
heriff have an Action of Debt againſt 
her Party) oz if che Sheriff have parcel 
the Land depending upon the ſame 
tle, oz if the Sheriff oz his Bailiff which 
urned the Jury, be under the diſtreſs of 
her Party; oz if the Sheriff oz his Wailiff 
either of Counſel, Attozny, Officer in 
e, o: of Robes, oz Servant of either 
rty, Goſlip, oz Arbitratoz in the ſame 
tter, and treated. thereof, And where 
dubject may challenge the Array foz unin⸗ 
erency, there the King being a Party, 
allo challenge fo2 the ſame Cauſe, as 
Bindzed, oz chat he hath part of the 
d, '02 the like; and where the Array 
| be challenged againſt the 'King, pou 
[ read in our Books. 
I Jn 


N 
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* 
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In Ejectment, the Plaintiff ſuggelg 
that his Leſſoz, the Sheriff and Cozonen 
were Tenants to a Dean and Chaptn 
whole Intereſt was concerned, and pay 
the Venire facias to Eliſors, and had it, bein 
confeſſev by the Defendant, and the Com? 
took it a pzincipal Challenge, vide Hut. 20 
Moor 470. Rolls Rep. 32 8. Duncomb ] 
Ingleby, Trin. 15 Car. 2. B. R. 909 
A Pꝛaper to Eliſors in Tryals at Bar m 
be at the Suit of the Defendant oz Plain 
but in Ni prius at the pꝛaper of the Plain, 
only, and per Cur. it is a p2inctpal Challenps:” 
that the Plaintiffs Leſſoz is Sheriff 7 
Kindzed, and if che Plaintiff doth not ps, 
&c. the Defendant may challenge the Am; 
2 I Alliſes, Lo2d Brookes Caſe, Trin. 165; 1 


Tis a good Challenge to the Array, th 
the Array is made and returned by two c 
roners only, when there are four in ti 
County, and that the Writ is returned 
one of the Sheriffs of London only. 
if a Failiff return them chat are out of 

- Franchiſe, oz if an Array be to be of Perl 
out of a Franchiſe and Guildable, and f 
Bailiff return chem, fo2 the Sheriff on 
to make it; and that ſome of the Pail 
were returned by the Bailiff of a Francii 
where the whole Pannel is returned as 


ray by the Sheriff, this is a good Challeif 
to the Array, fo2 otherwiſe the Parties wo"! 
loſe their Challenge to the Array made“ 
the Bailiff, Rolls Tit. Tryal 636. 133 
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Ik the Defendanc ſite the Wric of Hab. By what Per- 
orpus by Proviſo at the return, the Plain 
| may Challenge the Array foꝛ Kindzed be- 
en the Defendant and the Dheriff, D. 15 
319. 13. 
b. 15 Ji 319. The Array was gquaſhed _— _ 
hough the @heriff was the Neufe in £7.77 © * 
(cent, and the Tenant in the 7 deſcent a 
om the Anceſtoz of whom both deſcended, 
ufin to the Parties Mife, alt hough berfelf 
Party. S0 if the Wife be dead, if Iſſue 
alive. Thele are good Challenges to the 
ray. 
alliance to one Party is a good Chal⸗ For Affiaity. 
. 40 the Sheriff be allied at the making At what time. 
tre Pannel, and be dead at the Challenge, 
t this is a good Challenge. Tis no Chal⸗ 
age that the Sheriff became of Kin after 
king the Pannel, 
*Wis no Challenge to the Array if all the 
Jt may be after a Tales pzayed, foz no 
allenge can be until the Jury is full. If 
> ſuggeſtion of Couſinage to have the Ve- 
r facias to the Cozoners be denied, and 
Venire facias is awarded to the Sheriff, 
lame Challenge ſhall uot be allowed to 
Array, but any other Cauſe may be al- 
ed, chan what was befoze denied, 
Favourably made by the @heriff oz his For favour. | 
zilifl, oz the Bailiff of a Franchiſe, is a 
d Challenge. That the Sheriff is 
hin the Diſtreſs of a Party, oz @ervant. 
be Plaigtiff, of che Robes of the Plain- 
0 was Arbitracoz foz a Party,is Pzocura- 
8 4 2 toꝛ 
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f02 and Maintainer of a Party, That th? 
Sheriff purchaſed part of the Land in qu 
ſtion, That the Pannel was made by h 
Bailiff of the Franchiſe of the other Par 
Thele are good Challenges to the Array. 
NTis no pzincipal Challenge that u, 
Party is Tenant, oz Servant to th! þ 
Sheriff, but it is a good Challenge foz 3 I 
vour. 8 
Denomination At is a good Challenge to the Array, TER 0 
the Sheriff made the Array, oz put a) i 
ror into the Pannel at the denomination 1 
any of the Parties in favour to them, o; 10 
their Servants, oz of one incerefſed, o) , 5 ; 
Maintainer, oz of the I", 0; of a b. 
curatoꝛ. 

Not if Strangers by the Sheriffs Ea 
make the Pannel, oz it be made at the 1 
queſt of both Parties. 10 
For Malice. Tis a good Challenge to the * tas 
| one of the Parties has bzought an Adion? 
Debt againſt the Officer that returns tix 
Pannel, oz that there is a difference bern IN 
the Officer and the Party, that the Dffic 1 

killed his Servant. WW 

But not that the Dfficer has Dei 
againſt the Party, foz he may demand i! 
Debt without Palice. 
How and in The Challenge ought to be quod tempo 
what manner Pannelli pred. Arraiati, the Sheriff was Coull 
che Challenge to the Wife ok the Defendant, 8c. u 
. _ © afcerwarvs, no2 befoze, unleſs pou aver tu, 
ſhe was alive o2 had iſſue at the making i**3 
Pannel, 1 


54 
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If the Challenge be taken foz Couſinage, 
ought to be ſhewn coment Couſion, but in 
sch a Challenge to be a Juror tis not necel⸗ 
rp to ſhew coment Couſin, 
wæ;ũhe manner and conveiance of the Cou⸗ What Coun- 
race alledged in a Challenge is not tra⸗ — - 
Jo" @rfable. Yon may traverſe the Couſinage good and how 
out without modo & forma. If the ro be pleaded. 
hallenge be that the Sheriff was Couſin 
the Plaintiff, oz within his diſtrels; tis 
Counterplea to ſay he is likewtſe of Kin 
the Defendant, oz within his diſtreſs 
io. | 
+ F Where the King is Party to the Iſſue, no Where the 
ballenge thall be to the Array foz favour, King Is Party. 


Aſſ. 19. 

Otherwile if the Sheriff be Uadelec of 

e Kings Crown, oz ſuch menial Ser- 

nt. 

Ik it be pzeſenced that J. S. hach made a 

uſance tg London and le gents, tis no Chal- 

ige to the Array, to ſay the Sheriff of Mid- 

eſex is deputedand removable by the Com - 

onalty of London, becauſe this is the Suit 

| the King, 

The King may make his Challenge that 

e Sheriff is within the Parties diſtreſs, 

though every Subject owes greater favour 

d obedience to the King,by reaſon of his 

tlegtance, than to any Lozd by reaſon of 

enure, | | 3 
nn a Writ of Rigbt, oz any other Wric, What Perſons 
eron of che Realm may excuſe him- neg. when: 


+ 7 


43 In 
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In a Mrit of Right the Inqueſt ough i 
to be all Knights. A LWanneret m] 
be impannelled in this Mrit; ſo my 
a Serjeant, if there be not Chivalers . 
venable, HUNK 
In an Attaint upon a Recovery by a 
Uerdic in an Allile, ſome Knights ought « **X 
be returned, and if there be not any in th 
Hundzed where the Land lies, they ſhall #7 
recurned out of the County. 38 
Ey default of the Sheriff, as when th 
Array of a Pannel is returned by a Bail 
of « Franchile, and the Sheriff return i 
as of himſelf, this ſhall be quaſhed, becaulf} 
the Party ſhall loſe his Challenges, 11 
if a Sheriff return a Jury within a 1 
berty, this is good, and the Lozd of h 
— is dziven to his remedy again 
im. 
Where there Ik a Peer of the Realm. oz Lozd of Pit 
_— liament be Demandant oz Plaintiff, Cl 
turded of the AANt 02 Defendant, there muſt a Knight 
Jury. returned of bis Jury, be he Low Spirit! 
o2 Tempozal, oꝛ elſe the Array map be quih 
2 This ed: but if he be returned, although he! 
be rakes by bear not, pet the Juty may de taken of f 
the Peer, but Celidue, And if sthers be jopned with h 
nor by the Add of Parliament, ' pet if there be v 
CO Knight returned, the Anay ſhall be qual 
Peer, for it is #98fult all. £0 in an fittaint, there ou 
ee to be a Knight returned to the Jury. 
4 
Peer, "Molltrn Reports 226. 


Ik two Peers ſue as Gentlemen, and4l 


mit themſelves ſo in pleading; tis no 42 
eng 


. 
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enge to ſay, no Knight is returned; foz the 

dberiff is in no fault. 

And when the King is Party, as in Tra- Where the 
ere of an Office, he that traverſeth may King is Party, 
pallenge the Array, as hereafter in this 
Scion ſhall appear; and ſo it is in caſe of 
ite: And likewiſe the King may challeuge 
be Array, and this ſhall be cryed bp 
FL ryo2s accozding to the uſual couxſe. The 

\rray challenged on both ſides ſhall be 

juaſhed. | | 

And if two Eſtrangers make a Pannel, 

Ind not in fapoyrable manner fo2 the one 

Party 83 the other, and the Sheriff returns 

be ſame, the Array was challenged foz this 

zule, and adjudged good. - 

If che Bailiff of a Libertp return any 

ut of his Franchiſe, the Array ſhaſl be 

laſhed, as an Array returned by one that 
ath no Franchiſe thall be quathed. 


wh whe to the Array foz Fapeur: Me Challenge to 


gat taketh this, muſt ſhew in certain the che ravour. 
Pame of him chat made it, and in whoſe 
ime, and all in cercainty : This kind of 
Challenge being no pzincipal Challenge, 
nult be lekt to the Diſcretion and Coalcience 
f the Zriozs 3 as if the Plaintiff oz Defens 
ant be Tenant to the Sherif, chis is ys 
zincipal Challenge, foz the Lozd is in np 
inger of his Tenant, but c converſo it is 
pÞztucipal Challenge; but in the other he 
r Challenge foz Favour, and leave it rg 
8 der ©0 Affinity between the Ran of the 
eri, and the Daughter of the Party, oz 
. couverlo, 02 the like, is no pꝛinci | Chal- 
lenge, but to the Favour; but if the Sheriff 
| I 4 Parry 
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For the King. 


To the Array. 


oz default of the Sheriff oz other Offi 


To the Polls. 


Peremptory 
Challenge. 
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Parry the Daughter of either Party, 0 *y 
converſo, this (as hath been ſaid) is a pz 


x 


cipal Challenge, oz the like, Put when 
the King is Party, one ſhall not challeng 8 
the Array foz Favour, &c. becauſe in reſp 
of his Allegiance, he ought to favour th 
Bing moze. But if the Sheriff be a Ua, 
lect of the Crown, oz other menial @eryan® 
of the King, there che Challenge is goo; 
and likewiſe the King may Challenge th 
Array foz Favour. | 

Note, Upon that which hath been ſaidi® 
appeareth, that the Challenge to the Arm 
ts in reſpect of the cauſe of unindiffereng 


that made the Return, and not in reſpec 
the Perſons returned, where there is no un 
indifference. oz default in the Sheriff, &. 
foz if the Challenge to the Array be foun 
againſt the Party that takes it, yet ht 
ſhall have his particular Challenge to th 
Jn ſome Caſes a Challenge may be ha 
to the Polls, and in ſome Caſes not at all 
Challenge to the Polls, is a Challenge ti 
the particular Perſons, and cheſe be of four 
kinds, that it is ſay, Peremptozy, Paint 
pal, which induce Favour, and foz default 
Pundzedozs. | 
Peremptozp, this is ſo called, becauſe h 
may challenge peremptozily upon his om 
diſlike, without ſhewing of any cauſe, am 
this only is in caſe of Treaſon oz Felonyin 
favorem vitz; and by the Common Law, tht 
Pꝛiſoner upon an Jndictmenc oz Appeal, 
might challenge thirty five, which = 
5 * 1 


ins 5 
en 


111 7 
ny... 
th 


ant % 


1% 


di 

a), 
1 
ict 
10 


9 


1% oer the number of thzee Juries; but now 
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the Stat. of 22 H. 8. the number is redu⸗ 


d to 20 in Petite Treaſon, Purder and 


lony 3 and in Caſe of Pigh Treaſon, and 
ilpꝛillon ok High Treaſon, it was taken 


pay by the Stat. of 33 H. 8. But now by the 


at, of 1 & 2 Phil. & Mary, the Common 


wis revived foꝛ any Treaſon, the Pꝛiſoner 
tl have his Challenge to the number of 


„ and ſo it hath been reſolved by the Ju- 
es, upon conference between them in the 
of Sir Walter Raleigh and George 


oks : But all this is to be underſtood 
en any Subject chat is not a Per of the 
ealm is arraigned foz Treaſon oz Felony, 


it if he be a Lozd of Parliament, and a 
er of the Realm, andis co be cryed by his 


ers, he ſhall not challenge any of his No Challenge 
ers at all, fo2 they are not ſwozn as other f Feet. 


ors be, but find the Party guilty oz not 
ilty upon their Faith oz Allegiance to the 
g, and they are Judges of the Fact, and 
ry of them doth ſeparately give his judg⸗ 
nt, beginning at the loweſt, But a Sub⸗ 
under the Degree of Nobility, may jn 
2 of Treaſon oz Felony, challenge foz 
t cauſe as many as he can, as ſhall be ſaid 
eafter, In an Appeal of Death, againſt 
ers, they plead not guilty, and one joynt 
ire facias is awarded, if one challenge 
emptozilp, he ſhall be dzawn againſt all, 
herwiſe it is of ſeveral Venire fac. 
Note, That at the Common Law, befoze 


Stat. of 33 E. 1. the Bing might have The Kings 


lenged peremptozily withouc ſhewing an 


ile, but only that they were not good foz ine 


the 


Principal 


Tryals per Pais. by 
the King, and without being limited ton 
number, but this was milchievous co g 
Subjen, tending to infinite delaps and u 
ger. And therekoze it is enaded, Quo i 
cætero licet pro Domino Rege dicatur quod ij 
ratores, &c. non ſunt boni pro Rege: 1 
propter hoc remaneant inquiſitiones, &c. {3% 
aſſignent certam cauſam calumniæ ſuz, 1 
whereby the King is now reſtrained, # 

Pꝛincipal, ſo called, becauſe if it be hu 


Challenge to true, it ſtandeth ſufficient of it ſelf win 


the Polls. 


leaving any thing to the Conſcience 0 di 
cretion of che Zriozs. Of a pzincipal a 
of Challenge to the Array, we have ſaid fqn 
what already; now it followeth with 
bzevity, to ſpeak of pꝛincipal Challey 
to the Polls, (that is) ſeverally to the Ji 
ſous returned. | | 

A pzincipal Challenge is nothing ellt 
ſuch Patter which pꝛoves evident Fan 
o2 - enmity in che Juror; and there 
it belongech to the Juſtices to dau 
Juror, and not to leave che deciſion co Tri 
21 E. 4.11. 


To the Polls, Dꝛincipal Challenges to the Poll my 


Principal 
Challenges 
the Polls 


reduced to four Heads. Firſt, Propter hou 
reſpectum, foz reſpec of Honour. Deco! 

Propter Defectum, foz Want o2 Dein 
Thirdly, Propter Affectum, fo2 Affedin 
Partialicy. Fourthly, Propter Delictun, 
Crime oz Delic. | 


Firſt, Propter Honoris reſpectum, 4s! 

to Peer of the Realm, 82 Lozd of Parliant 
as a Baron, Uiſcounc, Earl, Pats 
and {Duke, foz thels in reſpect of hu 
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d Nobility, are not to be wozu on Juries ; Pr9p4tr honoris 
if neither Party will challenge him, he Plan. 
y challenge himſelf; foz by Magna Charta 

is pzovided, Quod nec ſuper eum ibimus nec 
Ser eum mittemus niſi per legale judicium 
rium ſuorum, aut per legem terrxe, Now 3 IN 
Common Law hath divided all the Sub- him 

s ints Lozds of Parliament, and into 
Commons of che Realm. The Pe&rs Peers and 
the Realm are divided into Barons, Uiſ- Commons. 
nts, Earls, Parqueſſes and Dukes; 
he Commons are divided into Knights, 
Wuires, Gentlemen, Citizens, Peomen 
Burgelſes: And in Judgment of Lam 

of the laid Degrees of Nobflicy-are Peers 

another: As if an Carl, Warqyeſs oz 

ke, be to be tryed foz Treaſon oz Felony; 

Jaron, oz any other Degre of Nobilirp 

his Peer, In like manner a Knight, 

quire, 6c. ſhall be tryed per Pares, aud that 

by any of the Commons. as Gentlemen, 

izens, Veomen o; WBurcceſſes ; ſd as when 

ok the Commons is to have a Zryal, 
her at the Kings Dutt, oz between Party 

Party, a Peer of the Realm tall not be 
pannelled in any Caſe, | 


Becondly, Propter deſectum. Challe uge, 

. Patrix, As Aliens Bonn. Propter defecł. 
2. Libertatis, As Uillaing 82 Wondmen, 

fo a Champion mult be a Freeman, 
- Annui cenſus, i. e. liberi tenementi. 


Firſt,UWhat yearly Freehold a Jurorought See before, 
ave, chat paſſeth upon Tryal of the Life . 7. 
a Pan, oz in a Plea real, oz in a Plea 
perſonal, 
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Quorum quili- perſonal; where the Debt oꝛ Damage int 
Declaration, amounteth to fo2ty Pag 


bet habeat 
4 I. &c. 


Tryals per Pais. 


. 
5 \ | 
J N 
I 


5 
8 

1 

» 


. 
* 
i : 
q . 
1 4 
is 
4 . 
: 


8 


Vide Littleton, Seq. 464. Secondly, ji 
Free-hold muſt be in his own Night, 
Fee-fimple, Fee-tayl, fo2 term of his u 
Ltfe, oz foz another Pan's Life, althy{ 
it be upon condition, oz in the right, 
his Wite, out of ancient Demeſn 3 foz Au 
hold within ancient Demeln will not ſet 
but if the Debt 03 Damage amounteth s 
to fozty Parks, any Free-hold ſuffi! 


Thirdly, he muſt have Free-hold in g 


County where the cauſe of che Action x 
ſeth, and though he hath in another iti 
ficeth not, Fourthly, if after his ren 
he ſelleth away his Land, oz if Ceſtuig 
vie, 02 his Wife dyeth, oz an entry bem 
foz the condition bzoken, ſo as his Jun 
hold be determined, he map be challey 
fo; inſufficiency of Freehold. 

In Caſes of Treaſon and Felony, at 
mon Law, want of Freehold was no 
of challenge; probos & legales homines t 
ſufficient, The Statute of 2 H. 5. is 
as to that by the Statute 1 and 2 of Qu 
Mary. See the Lozd Ruſſels Tryal. | 
13. 1683. 

It ſeems befoze the Statute 2 H. 5 
Actions where the Freehold was concert 
the Jurors ought to have ſome Free-\ 
3 H. 4. 4. By that Statute in all Pl 
real and perſonal, where the Debt 02 + 
mage, oz both together amount to |: 
Parks, the Juror muſt Have fozty @hillil 


Free⸗ hold. Jn an Attaint they mul ' 


61 7 
Ps. 

us 
N 


22 


1 
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> to expend twenty pounds per annum. 
Is tit. Tryals f. 645. 

mn an Accompt upon the receipt of one 
ded Shillings, if he count to his Da- 
re two hundzed Shillings, ik the Juror 
but twenty Shillings, oz under fozty 
lings, tis ſufficient, becaule he (hall 
recover Damages, and fo this is not 
hin the Statute 10 H. 6. 18. foz the 
ciency' of Jurors, See Rolls tit. Tryal 


Pan ſeiſed of the Panoz of Dale, en⸗ 
fs a Stranger upon condition to pay 
lp to J. S. and his Meirs fozty Shil- 
Ws Rent. J. S. dyes ſeiſed of this Rent, 
| then his Heir takes it, yet the Heir hath 
ſufficient Freehold. 
,and to che value of fozty Shillings is 
n to the Husband and Mike, and the 
rs ok their two Bodies begotten, who 
e Iſſue a Son, the Pusband gives the 
d by Fine to an Eſtranger and his 
rs, and dyes, the Wife enters and dyes 
d, the Son hath not ſuflicient Freehold 
e a Juror. 
Pan ſeiſed of Land to the value of foz⸗ 
dhillings within the County of Midleſex, 
of Land to the value of twelve with- 
ye County of Suſſex, and grants a Rent- 
ge of fozty Shillings, iſſuing out of all 
ſaid Land to a Stranger, in Fee, the 
tee hath ſufficient Free-hold co be a Ju- 
In both Counties, Dee many ſpeculative 
8s upon this ſubject , in Williams his 
ding upon the Statute 35 H. 8. cap. 6. 


4. Hun- 


126 Tryals per Pais. 


4. Hundredorum : Firſt, by the conw# 
Challenges Jaw in a Plea real, mixt and perſonal, thi 
proper” ©#/- | ought to be four of the Yundzed ( 
. the cauſe of Ad ion ariſeth) returned fo; 
better notice of the cauſe ; foz Vicini vii 
rum facta præſumuntur fcixe. And now i 
Littleton wzote, in a Plea perſonal, if jj 
Hundredors appear, it ſufficeth ; and in 
Attaint, although the Jury is double, paß 
Hundredors are not double, Secondly, if 
hath either Free-hold in the Munde 
thougheit be to the value but of half an 
oz if he dwell there, though he hath; 
* Frechold in it, it ſufficeth. Thirdly, if! 
recort- cauſe of the Action rilech in divers Hund 
pet the number ſhall ſuffice as if it had 
out of one, and not ſeveral Hundredor 
of each Pundzed, Fourthly, tf there vi 
vers Hundzeds within one Leet oz Rape, i 
hath anp Freehold, oz dwell in any of 
Hundzeds, though not in the pꝛoper ks 
dzed, ic ſufficech, Fifthly, if the Jury u 
No Hundre. de Corpore Comitatus, oz de proximo Hui 
* do, where one party is Loꝛd of che Hung 
oz the like, there need no Hundredors bt ! 
turned at all, Sixchlp, if a Hundredorſ 
ter he be returned, ſell awap his Land wi 
in that Pundzed, yet ſhall he not bed 
lenged foz the Pundzed, foz that his ud 
remains; otherwiſe as bach been ſaib fo; 
inſufficiency of Freehold, foz his fear i 
fend, and to have Lands waſted, &c. wks 
is one or the Keaſons of Law is taken au 
Seventhlp, he that challengeth foz the 
dꝛed, mult ſhew in what Yund2ed it is, hy 
not dꝛive the other party to ſhew it. cn 


8 
5 vid. s 


FW * : 
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his challenge foz the Yund2ed is not 
iciter, but ſecundum quid ; fo2 though it 
und that he hath nothing in the Bun⸗ 
pet ſhall he »not be dzawn, but remain 
er H. that is, beſives foz the Pundzed; 
Ibeit he dwelleth, oz have Land in the 
ded, yet muſt he have ſufficient Free- 


ote. This challenge fo2 want of Hundre- 
mult be given in writing p2eſently, and 
ther party is to demur thereto, if oppo⸗ 


a challenge be, that there is not any 
Vredor returned, it may be averred to the 
it. that there is not any ſufficient with- 
e Pundzed, which is not within the F& 
e Plaintiff, although this be not return⸗ 
'the Sheriff, and this be found true by 
2s, the Array ſhall be affirmed, 45 


the King be made Party by aid pꝛaper, 
nfficient Hundredors do not appear, no; 
turned, yet the Pannel ſhall not be quaſh- 

ta Tales of Hundredors ſhall be returns 
But bet wirt common perſons in ſuch 
the Pannel ſhall be quaſhed, and this 
not be only a challenge to the Beads. 


3, 43. f 

the Sherif return quod non ſunt plures 
undred, He ſhall take of che Hundred ad⸗ 
ng, which ſhall be ſufficient, 19 Hl. 


"IE the Juror hath ſufficient Land within 

- * FOundzed, although he doch not dwell 
Fn the Pund;ed, yet he is a lungen 
Un- 


, 
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Hundredor. 9 H. 6. 66. Nap choughheml] 
iu another County, 

If he be not Hundredor at the ren 
the Venire, but be at the return of the) 
ſtringas, pet this doth not take away dhe 
lenge, 5 

At what tine After four are [wo2n, oz akter a chally A 
the Challenge to the Polls, there can be no 6. 
muſt be. the Pundzed. Rolls tit. Tryal 636, 1 

Who ſhall be a ſuficient Hundredor, jy 
Williams his Reading afozelſaid. 3 

If he dwell o2 have Aſſets within ® 
Leet, Rape, Franchiſe 02 Vill, wheres 
Venue is, he is a ſufficient kunde y 

If he hath Aſſets in Rent, Comme 
any ſozt , Parket, Fair, Piſcary, { 
paſlage, Let, Office of Wapliwick, & 
is a ſufficient Handredor 3 otherwile 9 
Advowſon, &c. 


Challenges 3. Propter affectum: and this is 7 


propter affect. l02ts, either wozking a p2incipal challny 


um. o2 to the favour, And again enero 
lenge is of two ſozts, either vp 29 | 
Law, without any Act of his, oz by Þ 
ment ok Lawupon his own Ac, 
Principal And it is ſaid chat a pꝛincipal ul 
Challenge. ig, when there is exp2eſs favour, o; en 
malice. Firſt, without any Act of his 
if the Juror be of Blood oz Kindzed to ei 
Party, Conſangnineus, which is compoiull 
ex Con & ſanguine, quaſi eodem fany 
natus, as it were iſſued from the ſame Vl 
and this is a pzincipal challenge, fo: 
Kindred, the Law pzeſumech that one Kin 
part 133. doth favour another befoze a Strang 
and how far remote ſoever he is of bim 


= 7 Tell per Pais. 
eu 
turn r challenge a Juror fo2 Rindzed to the De- 
the dant, it is no Counter⸗plea, to ſay that 
bits of Binvzed alſo to the Plaintiff, though 
be in a nearer degree. Foz the words of 
ally EE Venire facias, foꝛbid the Juror to be of Kin- 
ng! d to either Party. 
ea Eody Policick oz Jncozporate, ſole 
r, aggregate of many, bzing any Action 
ic concerns their Bedy Politick oz Incoz⸗ 
hin Poste, if the Juror be of Kindzed co any that 
mn of that Body (although the Xody Poli⸗ 
Ak 02 Incozpozate can have no Kindzed, 


mm WEE) fo2 that choſe Fodies conſilf of natural 
„ rlons, it is a pzincipal challenge. A Ba⸗ 
1.0 d cannot be of Rindzed to any, and there⸗ 
0 e it can be no pꝛincipal challenge. And 

f e it is to be known, that Affinitas, Afli⸗ 
"od D hath in Law two ſenſes. In its p20- 
alla ; (enſe it is taken foz that nearneſs that 
7 gotten by Parriage, Cum duz cognatio- 
auch inter ſe diviſæ per nuptias copulantur, & 
** ra ad alterius fines accedit, & inde dicitur 
is. In a larger ſenſe Afinicas is taken 
tall p fo; Conſanguinity and Kindzed, as in 
| Writ of Venire facias, and otherwhere. 
b 10 nity, 02 Alliance by Marriage is a pꝛin⸗ 
** l challenge, and equivalent fo; Conſan- 
= nity, when it is between either of the 
pol ties, as if the Plaintiff oz Defendant 


lang rry the Daughter oz Couſin of the Juror, 
Foy the Juror marry the Daughter oz Couſtn 
wy he Plaintiff oz Defendant, and the ſame 
| ues, oz Illue be had. But if che 
— of the Juror hath married the Daughter 
vil the Plaintiff, this is no pzincipal chal- 
; KB lenge, 


t the challenge is good. And if the Plain- 
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Bodies Poli- 


tick. 


Affinity, 
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lenge, but to the favour, becaule it is 1 
between the Parties. Puch moze mat. 
ſaid hereof, ſed ſumma ſequor faſtigia rerun 
Peremptory As if he hath fozmerly tryed the Cauſe, j 
Challenge up- though reverſed by Erroz, oz upon the n 
on Record. title; if the Kecozd be not ſhewed, this c 
lenge is not peremptoꝛy. For he that gro wy 
a challenge upon a Record, &c. ought to 45 
the Record ready. 33 H. 6. 55. The nun 
ought to be exemplified. 21 E. 4. 74. 
Tis a good challenge to ſay the Juror wi 
attainted in an Attaint oz Writ of Can 
racy; but attainder ina Writ of Fo2geryi! 
falſe Deeds upon the Statute 1H 5 3. (ky 
*tis upon 5 Eliz.) 14. is not,becaule this 
tainder is given ok late time by the Stam 
55 . 5 
Jn a Writ ok Conſpiracy, tis a pzincjp® 
challenge, That the Juror was one of 
Jndictozs, although the Trpal is nov 
the Conſpiracy, and not upon the firſt poi I 
viz. the Felony, Wh 
Jn Treſpaſs, if one ſulkifie as Paſter, u 
the other as Servant; tis not a print 
challenge to ſay the Juror paſſed in 
firſt Illue koz the Paſker, but he If 
conclude, & iſlint favourable, 28 5.0 
i 
Ik two plead not Guilty, and firt u N 
Ilſue is tryed and then the other is . 
tis no Challenge to ſap the Juror tryeoch 
other Iſſue, and gave Damages, of wh 
Damages he ſhall be charged if he be attan 1 
ed in an Attalnt, fo2 perhaps the Defenn 
will be found not Guilty. Kits 
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Tryals per Pais. I 30 
That the Juror is within the diſtreſs of Delns diſtreſs, 
wok the Parties, is a good cauſe of chal- 
ge. And lo it is, if he be within the di⸗ 
eſs of any perſon concerned, although no 
*Warcy to the Action. As within the diſtreſs 
A. the Palter of the Defendant , who 
I aites as Servant to A. by reaſon of his 
eehold; and the Illue is ſur le frankte- 
ment. Bo foz him in reverſion received, 
thin the diſfreſs of the Tenant koz Life. 
d lo in an Action by the Tenant foz 
ke, within the diſtreſs of him in rever⸗ 
In: theſe are good challenges, 
dy o in an Action by Dean and Chapter, 
bin the diſtreſs of the Chapter, oz one 
the Chapter, are good challenges. 
Conſanguinitp of the half Blood is a . 
ncipal challenge: Ik the Juror be at the ©'12cipal cor 
ith degree, if it can be ſhewed it is good. ty. 6 
In an Action by the Dean and Chapter, 92 
voz and Commonalty, Bzother to one of 
Commonaltp, 02 to one of the Commons, 
a good challenge: ſo to any perſon 
cerned in intereſt, although no party to 
Action, As Couſin to the Patron, oz 
Parſon, &c. ſo in Attaint to one of che 
it Jury. 
But in an Ejeckcment, and not Guilty 
aded; tis no challenge to the Artay that 
Sheriff is Couſin to the Leſfoz of the 
intiff : fo2 it doch not appear that the 
le of him in Reverſion ſhall be in que⸗ 
n, and he in Reverfion is no Party co 
Action. Dee it ſo adjudged upsn De- 
rer. Rolls tit. Tryal 653. But now in 
teigner Ejectments it is otherwiſe, be- 
1 %% K 2 taule 
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cauſe the Title of the Leſſoz is only i 1 1 
queſtion. of 
Tis a good challenge that the Juri þ 
Goſlip to the Plaintiff, & ſic e converſo; 1 
ſo although the Son be dead; fo? they, 
ritual Aſtinity remains, and ſo is Cari 
the Juror. That the Juror hath married 
Siſter of the party. That the Daughters 95 
the Uncle of the Juror hath married the ty i 
cle of the party, Couſin to the Wife ol 15 
party. Thele are good challenges, althauß 
the Mike, &c. is dead, if her Iſſue be alu A 
otherwiſe ik ſhe be dead without Iſſue, i® 3 
then the cauſe of the favour is determina® 

But *tis no challenge to ſay the zu 5 1 
is Bꝛother to one who married the Silten 
the party ; no2 that the Son of the pn; 
married the Siſter of the Juroz: bew 
theſe are not parties to the Action. 1 

In Attaint tis a good challenge to 1 
ro2, that he hath married the Siſter of & 
Wife of one of the petit Jury, fo? tes 1 

Ik a Juroꝛ declare the right of one pu 
oz give his Uerdic befoze hand, o2 taken 
ny, this is a pzincipal challenge; but ity 
pꝛomile a party, this is not a pꝛincipalchſ 
lenge, but foz favour. 

If the Action depending betwixt the pi 
and Juro2, be ſuch as implieth Palice, 63 g 
is à good challenge; but not ik it imp 
Palice, ; 

That the party hath an Appeal depenn 19 f 
againſt che Juroz, 02 the Juroz againf i F 
od Action of Battery. That they are in 2 1 
bate and w2angling, &c. are good <4 | 


8 


ly i 1 | Tryals per Pais. 133 
es. Not Actions ok Debt oz Treſpaſs, 

nor nare clauſum fregit, &c. Noz that the Bꝛo⸗ 

3 an" Wer, &c. of the Party, hath Actions againſt 

eh ie Juroz. 

a 0 That the Juro2 was bozn out of the Kings beremptory. 

et!" igeance; foz although he came into Eng- 

ter! id an Inkant, and is ſwozn to the King, 

e r he continues an Alien; and that he is Alien. 

of 62 utlawev, fo2 then he is not legalis homo, 

hour e good challenges. 5 

al k the Juroꝛ ſays that be will paſs foz one 

le, rtv, becauſe he knows the verity of the For favour. 

inn cter, this is no challenge: Eut if he 

Iz s tis foz favour, 'tis a good challenge, if 


lter Tr yo2s find he ſpoke foz favour, and not 
par truth. 


cc An an Action betwixt the Ring and a party, King. 
Subject cannot take any challenge foz fa- 


he rr, as in an Indictment of Barretry, &cc. 
of i Defendant cannot challenge a Juroz foz 


e our to the Ring. 4 

t the Recozd be in the ſame Court, it need How Chalſen- 
Par be ſewn, but if it be in another Court, ges ſhall be ta- 
den ng co be ſhewed 3 oz elle tis no pzincipal gon of © le- 
i ulenge. * 
1 <8 after the Array is affirmed, there ſhall not At what time 

Þ ſuch challenge to a Juroz which would they may be 
ee been a ſufficient challenge to the Array, en. 
e) % tis not a good challenge that the Juroz 
p impannelled at che denomination of a 

rr. fo this had been a good challenge to 
en Array, 
lt ea Pan challenge a Juroz foz non-ſufii- 
in! of Freehold, and this is adjudged 
yall init him, pet he may challenge foz fa- 

rr, and this ſhall be tryed, 10 H 6. 18. 

K 3 If 
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Ik the Jury upon finding of the much 
do not tar the Damages, foz which a Vang 
facias iſſues to the lame Jurozs, to tar thin 
Damages, the parties cannot take any cha 
lenge fo2 a cauſe befozc the firſt Tryal, tif 
fo2 a cauſe ariſing after they may, And i 30 
againſt les primes Jurors. 
King. The King cannot challenge a Juroz nd 

he is ſwo2n, unleſs it be foz a cauſe ati 10 5 

after he is ſwo2n. () 
In what caſes If the Defendant, challenge the an 0 
he which which is found againſt him, oz he releale 
challenges , challenge, and the Array is affirmed, u 
the cauſe pre. afterwards he challenge a Juroz 3 he an 
ſently. to ſhew the cauſe pzeſently. | 

But if there be two Defendants, anda] 
challenge the Arrap, and afterwards w% 
challenge a Juroz; the other thall with : 
caule pzeſently, | 

If a Juroz be challenged, and there | 
enough of the Pannel beſides, the cauſe: 
challenge need not be ſhewed unleſs theoth 
ſide challenges touts peravail. 

If any of the Jurors be ſwozn, and th. 
be not ſufficient, foz which a Tals 
granted, and at the return one of they 
mer Jurozs is challenged, the cauſe oil 
" be ſhewed pzeſently, he being (won 

oze. 

In an Action between the Bing m 
common perſon, as in an Indidment! 
Barretry, pꝛelentment of nuſance, &c. 
Defenvanc if he challenges any Juvo?, 1. oy, 
ſhew the cauſe pꝛeſentky. 7 5 


oy Tryals per Pais, 
ind; ut in m Inqueſt betwirt the King and 
Ven e tranger, the Stranger nerd not ſhew the 
ie p:eſently ; foz in this caſe the King 
s a common Perſon of the Realm. 
[FTauſe ought to be ſhewed befoze the Tales 
And! Wperuſed, . 
ee voth Parties challenge, although foz Treat. 
2 alt ral cauſes. as if one be fo2 Favour, and 
ariſes other Peremptozy ; yet the Juror ſhall be 
on without ſhewing caule. 
An It may be in an Inqueſt befoze che Sheriff In what In- 
alen Inquire of Waſte, both to the Array and queſt a Chal- 
d. ls. lenge may be. 
u Put not in an Inqueſt of Office, as in a 


it of Inquiry ok Damages. 
nd en a Writ of Night a Challenge may be 
5 % e Polls del 4 Chivalers return. | 
t U ot of Colinage to the Mitneſles coming 
7 y the — * — 0 h . ** 
ore i one Party challenge the Array which Z'ya! an 
— * irmed, and afterwards challenge a Juror; 5 pr — 
ought co ew cauſe pzeſently, and this 
| be tryed p2eſently ; but otherwiſe of 
* EN. who did not take the Challenge 
| Je nay. E 
— The Challenge of him who firſt chal⸗ 
1 ed, (hall be firſt tryed, although the firſt 
nn _ and chat of the others be riens 


11 the Venue be of two Counties, and 
WP Pannels challenged, che Eſliors ſhall be 
| of one Pannel and the other of the other, 

i f the Array be challenged, the Court to 

Me Array may chuſe two Triozs, accozd⸗ 
co their dileretion, 29 Aſl. 15. 19 H.6,9. 
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What Chal- 
lenge they 
may try. 


Kyidence, 


In what caſes 


for others. 


Ley Gager. 


Juror and one of the Parties, and fo? thigh\s 


pet the Covin is not. 


a Challenge or iſſue, and a Venire fac. is returned, althug 
mance by one accept the Array, pet the other mayck 
2 lenge it, and if it be found, the Array (hall! 


Affirmance b 


_ foz favour oz infufficiency, &c. 


n e 
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Ik an Action be depending between 


is challenged, and the other ſays that tg 
is bzought by Covin 3 the Triozs may | 
this; fo although the Action is of Ne, 


The Juror may be examined upon a vii 
dire, to-any Challenge that is not to his 


£ 
* 
V's 


honour ; but the Triozs are not bound i 


The Tzioꝛs after they are Iwoꝛn may i 
at large by aſlenc of the Parties until a 


ther day, 
Jn Treſpaſs againſt two who plead# 


quaſhed againſt all. So in an Appeal agi 
Pꝛincipal and Acceſſozp, foz one ſhall ui 
diſinherit the other. | | 

But in an Appeal by two, if the Den 
dant challenge a Juror, and one of the Pli 
tiffs agree to this; the other ſhall not ben 
ceived to ſap that this is by Covin, but | 
Juror ſhall be dzawn in favour to the Liſi 
Man. | | 

And pet in a Præcipe quod reddat by tt 
and the Tenant challenge the Array, 
cauſe the Sheriff is Gollip to one of the? 
mandants, and one Demandant acknowle 
the Challenge, the other may ſap that! 
is not ſo, and have it tryed, Rolls Tit. Ia 
662. &c. 11 
In Gager de Ley none ſhall be challeny 
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Ik there be a Challenge fo; Coſinage, he Coſmage. 


t takes the Challenge muſt ſhew how the 

or is Couſin. Wut yet if the Coſinage, 

t is, the effect and ſubſtance be found, it 

ficeth ; foz the Law p2eferreth that which 
material, befoze that which is fozmal, ; 
If the Juror have part of the Land that bependiog on 
zendeth upon the ſame Title. „ 
Ik a Juror be within the Yundzed, Leet, 
any way within the Seigniozy, immedi⸗ 

ly oz mediately, oz any other diſtreſs of Diſtreſs. 
her Party, this is a pzincipal Challenge. 

t if either Party be within the diſtreſs 


be Juror, this is no pzincipal Challenge, 


1 
by CET >) . 
a 

. Mer 


t to the Favour, 
Ik a Witneſs named in the Ded be re- wine. 
med of the Jury, it is a good cauſe of 

allenge of him. So if one within age Iofanr. 

one and twenty be returned, it is a good 

ſe of Challenge. 
Upon his own Ac, as if the Juror hath Challenges 
en a Uerdict befoze, foz the ſame cauſe, arline from 
eit it be reverſed by Writ of Erro2, oz if oa. 
er Uerdict Judgment were arreſted, So 

he hath given a kozmer Uerdic upon the Former Ver- 

e Title oz Patter, though between other dic. 

rlons, But it is to be oblerved, that J 

p ſpeak once foz all, chat in this oz other 

> Caſes, he that taketh the Challenge 

ſt ſhew the Recozd, if he will have it take 
ce as a p2zincipal Challenge, otherwiſe he 

& conclude to the Favour unleſs ic be a 

02d ok the ſame Court, and then he muſt 
w the Day and Term. NED 


90 
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90 likewiſe one may be challenged, A. 

Indlctment. he was Jndicoz of the Plaintiff oz Dein, 
dant, either of Treaſon, Felony, Pil, 1055 
ſion, Treſpaſs, oz the like in the i] 

Eodfather, If che Juror be Godfather to the Chibe“ 1 NM 
the Plaintiff oz Defendant, 02 e comet 
this is allowed to be a good chaine 
our Books. 

Arbitrator. Ik a Juror hath been an Arbitrator chu 5 
by the Plaintiff oz Defendant, in the lin 15 5 
Cauſe, and have been infozmed ok, oz treats! 
of the Patter, this is a pzincipal Challen n 
Otherwile ik he were never info2med ni 
treated thereof ; and otherwiſe ik he un 
indifferently choſen by either of the Pam 
though he treated thereof, But a Comnis? 

Commiſſioner, ſioner choſen by one of the Parties, fo; oj 
amination of Witneſſes in the ſame cal 
is no p2incipal cauſe of Challenge; fo; 
is made by the King under the G2eat It 
and not by the Partp as the Arbitrator ö 
but he map upon caule be challenged b 
Favour. 

Arbitrator in another matter is no caulei 

Challenge. 

Counſel. If he be of Counſel, Servant, oz of Rob 
o2 Fe, oz of either Party, it is a pzincii 
Challenge, 

Eat or Drink Af any after he be returned, do Cat! 

at the Parties Pꝛzink at the Charge of either Party, it > 

charge. pzipcipal cauſe of Challenge, ocherwile i 


of a Trioz after he be ſwozn. 
Actlons of Action bzought either by the Juror agaill 
Malice, either of che Parties, oz by either of if 


Parties againſt him, which may 1 
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lice oz Diſpleaſure are cauſes ok p2inci- 
Challenge, unleſs they be bzought by 
7in, either befoze oz after the return; 
it Covin be found, then it is no cauſe 
Challenge; other Actions which do not 
iy Palice oz Diſpleaſure, but are to 
| Favour, as an Action of Debt, &c. 
e 3. a . 
n a cauſe where the Parſon of a Pariſh Parſon and 
Party, and the Right of the Church Pariſhes. 
eth in debate, a Pariſhtoner is a pꝛinci⸗ 
ballenge. Drherwile it is in Debt, oz 
other Action where the Right ok the 
ch cometh not in queſtion. 5 
k either Party labour the Juror, and give To labour the 
WW any thing co give his Uerdic, this is a Jury. 
icipal Challenge. But if either Party la⸗ 
the Juror to appear, and to do his Con⸗ 
nce, this is no Challenge at all, but law⸗ 
fo2 him to do it. 
bat the Juror is a Fellow Servant with Fellow Ser- 
err party, is no pzincipal Challenge but co t. 
| Favour, | 
Neither of the parties can take that Chal⸗ 
ge to the Polls, which he might have had To the Polls. 
ve Array. 
ote, Jf the Defendanc may have a pzin- 
il cauſe of Challenge to the Array, if the 
eriff return the Jury, the Plaintiff in 
t caſe may fo his own expedition, al- : 
ze the lame, and p2zap Pzoceſs to the re fact 
ders, which he cannot have, unleſs the nene Coro- 
endant will confels it; but if the De- * 
dant will not confeſs it, then the Platn- 
hell Have a Venire facias to the Sheriff, 
the Defendant ſhall never take — 
F Chal- 
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Challenge fo2 that cauſe, and lo in 4 
caſes, But on che part of Defendant, . 
ſuch matter ſhall not be alledged, and de 
ceſs pꝛaped to the Coroners, becauſe he 3 
challenge the Jury foz that cauſe, and 1 
at no p2efudice. 1 
Challenge to Challenge concluding to the Favour, 1 
the Favour. either party cannot take any P2incipal Cy 
lenge, but ſheweth cauſes of Favour, u, 
muſt be left co the Conſcience and Dig 
tion of the Trioꝛs, upon hearing their e 
dence to find him favourable oz not fain# 
able, But pet ſome of chem come near 
pzincipal Challenge than other; As if! 
Juror be of Rindzed, oz under the dil 
of him in the Reverſion oz Remainder, 
in whole Right the Avowzp oz Juſtificain 
is made, oz the like: Theſe be pin 
pal Challenges, becauſe he in Never 
Kemainder, o2 in whoſe Right the Ab 
02 Juſtification is, is not party to the i 
cozd; otherwiſe it is, if thep were i 
parttes by Aid, Receipt oz Uoucher, 
pet the cauſe of Favour is apparent: 6 
is of all pzincipal cauſes, if they were pit 
Fa vour. to the Necoꝛd. Now the cauſes of Fabi 
are infinice, and thereof ſomewhat muß | 
gathered of that which hath been ſaid, i} 
the reſt J purpoſely leave the Reader to 
reading of in our Books concerning i 
Matter. Foz all which the Rule of Lav® 
That he muſt ſtand indifferent as he fil < 
unlwozn. 708 
The Subject may challenge the 1. 
where the King is party. And if 1 . 
outlawed of Treaſon oz Felony at the de *. EST 


Tryals per Pais. | 
he King, and the party foz avoiding 
eok alledgeth Impꝛilonment, oz the like, 
he time of the Dutlawzy, though the 
e be joyned upon a collateral Point, yet 
1 the party have ſuch Challenges, as if 
jad been arraigned upon the Crime it 
| foz this by a mean concerneth his Life 


9 


opter delictum, As if the Juror be ats Challenges 
ted 02 convicted of Treaſon oz Felony, P ter eli. 
02 any Oflence to Life oz Pember, oz in 
aint fo; a falſe Merdict, oz fo: Perjury as 
Miitnels, oz in a Conſpiracy at the Suit 
he King, oz in any Dutt (either foz the 
Wer, oz foz any Subject) be adjudged to 
Pillozy, Tumbzel, oz the like, oz to be 
ded, oz to be ſtigmatiſed, oz to have 
other Cozpozal Puniſhment whereby he 
mech Jnfamous, ( foz it is a Paxim Infamous. 
Law, Repellitur a ſacramento infamis, ) 
ſe and the like are principal cauſes of 
Mllenge. So it is if a Pan be outlawed outlawed. 
Trelpals, Debt, oz any other Action,. 
be is Exlex, and therefoze is not legalis 
ao. And old Books have ſaid, That ik 
e excommunicated, he could not be ok a 


| Baſtard may be of a Jury, pet may be Baſtard. 
Henged if he be of Kindzed, Jenk. Cent. 1. 
. 90. | 
dx the Statutes of W. 2. and Artic. ſupra 
tas, what perſons the Sheriff ought to 
rn on Juries. And ſe F. N. B. breve de Who ought te 
a ponendis in Aſſiſis & juratis ; and the Re- be on Juries. 
rin the ſame Mrit. And ſe there what 
of remedy 
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remedy the party hath chat is um 15 
against La w. 0 
At what time It is neceſſary to be known, the l 1 
Challenges when the Challenge is to be taken, bo. 
muſt be taken. 33, that hath divers Challenges, mud 
them all at once, and the Law ſo requim 
indifferent Trials, and divers Challng! 
are not accounted double. Secondlp, Ju 
be challenged by one party, ik after i: ! 
tried indifferent, it is time enough fo if 
other party to challenge him, Thin wo 
after Challenge to the Array, and Is 
duly returned, if the ſame party tau 
Challenge to the Polls, he muſt ſhewa 
pzeſently. Fourthly, So if a Jun 
fozmerly ſwozn, if he be challenga | 
mult ſhew cauſe p2eſently, and that a 
mult riſe ſince he was ſwozn. Ji 
When the King is party, oz in an 
peal of Felony, the Defendant that c 
lengeth foz cauſe, muſt ſhew his caule 
ſently. Sixthly, Ik a Man in cal! 
Treaſon 02 Felony, challenge foz cal 
and he be tried indifferent, pet he n 
challenge him peremptozily, Seventh 
A Challenge foz the Hundzed mult be un 
bekoze ſo many be ſwo2zn as will ſerve! 
Hundredors. Mundzedozs, oz elle he loleth the advanig 
thereof, 1 
Writ of Right In a Writ ok Right, the Gzand Jury n 
be challenged befoze the four Knights, 8 
foze they be returned in Court; fo? at 
they be returned in Court, there cannot oh 
Challenge be taken unto them, 4 
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fota, The Array of the Tales ſhall not The Array of 
hallenged by any one party, until the ne 74e. 

y of the pzincipal be tried 3 but if the 
ntiff challenge the Array of the pzinct- 
the Defendant may challenge the Array 
ge Tales. After one hath taken Chal- 
e to the Poll, he cannot challenge the 


ow it is to he ſen how challenge to 
Array of the pzincipal Pannel, oz of the 
s, 02 of the Polls ſhall be tried, and who 
be Triozs of the ſame, and to whom 
reſs ſhall be awarded, 5 
the Plaintiff alledge a cauſe of Chal- 
x againſt the Sheriff, the Pꝛocels ſhall 
Irected to the Cozoners 3 if any cauſe 
iſt any of the Co2oners, Pꝛocels ſhall Coroners. 
warded to the reſt; if againſt all of 
, then the Court ſhall appoint certain 
02 Eſliors, (ſo named ab eligendo) be- Eliſors. 
they are named by the Court, againſt 
e Return no Challenge ſhall be taken 
We Array, becauſe they were appointed 
he Court, but he map have his Chal- 
eto the Polls, Note, If P2oceſs be 
awarded fo2 the partiality of the 
ff, though there be a new Sheriff, 
Hocels ſhall never be awarded to him; 
he Entry is, Ita quod Vicecomes ſe non 
mittat. But otherwiſe it is, foz that 
jas Tenant to either party, oz the 


the Array be challenged in Court, it Array. 

be tried by two ok them that be im⸗ 
elled to be appointed by the Court: 

ee Triozs in that cale fþall not * Two Triers, 
"A | the 
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the number of two, unleſs it be by conſyy 
Eut when the Court names two foz ſow 
ſpecial cauſe alledged by either party, 
Court may name others; if the Array h 
quaſhed, then P2oceſs ſhall be awarded, 
ſupra. If there be a demur to a Challeng 
Demur to a the Judge befoze whom the cauſe is to 
Challenge, tried, map determine it, oz adfo2n it to! 
how deter- heard another time, Stiles 464. Vide Bulk 
minable. x part 114. 
Array of the If a Pannel upon a Venire facias be n 
Principal and turned, and a Tales, and the Array of th 
Talts. p2incipal is challenged, the Triozs whit 
try and quaſh the Array, ſhall not try g 
Array of the Tales; foz now it ts, az 
there had ben no appearance of the pu 
cipal Pannel; but if the Triozs aff 
the Array of the Pzincipal, then they h 
try the Array of the Tales. If the Plain 
challenge the Array of the Pzincipal, al 
the Defendant the Array of che Tales, thu 
the one of the Principal and the other! 
the Tales ſhall try both Arrays. Foz ot) 
matter concerning the Tales, ſ& in Cool 
Repozts, matters woꝛthy of obſervatid 
When any Challenge is made to the Poll 
Two Triors, two Zrio2s ſhall be appointed by the Coutt 
and ik they try one indifferent, and he! 
ſwozn, then he and the two Triozs ſhall tl 
another; and ik another be tried indiffere 
and he be wozu, then the two Tin 
ceaſe, and the two that be ſwo2n on if 
Jury ſhall try the reſt. | 
Ik any of the Jury, after ſome of them! 
Trials of Chal- \wozn, be challenged, thoſe that are (0! 
lenges. are to ſay, whether he that is challeng! 
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be indifferent oz not. Fut ik the firſt oz 

ſecond Pan be challenged, then the Court 

doth uſe to appoint ſome ok them, (who 

it plealeth,) that hall be afterwards ſwozn 

to try the indifferency of the perſon chal- 

lenged. 0 SER 

1. All Challenges muſt be taken befoze Rules concern- 
the Jurors are [wozn, | ing Challenges 
2. Ik one challenge a Juror, and it be 

found againft the Challenger, he may not 
challenge the Juror fo2 the ſecond cauſe, 

3. If one challenge the Array, and it be 

found againſt him, he may not afterwarv 

hallenge any of the Polls, without ſhew⸗ 

ing cauſe pꝛelently; and chis ſhall be tryed 

meſently, ** | 5 

4. No Challenge ſhall be admitted againſt 

the Triozs appointed by the Court. 

Ik the Plaintiff challenge ten, and the Trial of Chal 

Defendant one, and the twelfth is ſwozn,be- lenges. 

zule one cannot try alone, there ſhall be 

added to him one challenged by the Plain⸗ 

iff, and the other by the Defendanc. When 

he Trial is to be had by two Counties, 

the manner ok the Trial is wozthy of ob⸗ 

ervation, and apparent in our Books. It 

he four Knights in the Mrit of Right be 
hallenged, they ſhall cry themſelves, and 

they ſhall chooſe the Gzand Aſſiſe, and try 

the Challenges of the parties. Ik the cauſe 

d Challenges touch the diſhonour- 02 dil⸗ 

edit of the Juror, he ſhall not be exami- Juror examl- 
ted upon his Dath; but in other caſes he ned. 

hall be examined upon his Dath, to infozm 

he Triozs, Ik an Inqueſt be awarded by 

fault, the Defenvanc hath loſt His Chal- 

L lenge 3 
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lenge 3 but the Plaintiff map challenge iy 
juſt cauſe, and that ſhall be examined any | 
tried. 

Whereſoever the Plaintiff is co recovg 
per viſum juratorum, there ought to be fi; 
the Jury that have had the view, oz know" 
the Aand in queſtion ſo as he be abt 3 
to put the Plainciff in poſſeſſion, if he u. 
cover. I 

Challenges. In Proprietate probanda, and a MH 
to inquire foz Waſte, the parties have bn 
received to take their Challenges, Kut pa 
ung over many things touching this maun 
3 will conclude with the ſaying of man 
Plures autem aliæ ſunt cauſæ recuſandi 
tores, de quibus ad præſens non recolo, ſed . 
jam enumerate ſunt, ſufficiant exempli ay 
1 Inſt. 157, 158. g 

Treat doth fignifie as taken out oz wih | 
dawn, and is applied to a Juror, that! 
withdzawu by conſenc, oz removed and Ne 
charged by Challenge. b 

A Juror ſick was withd2awn, and a 
ſwozn, Palmers Rep. 417. 3 

Alter Evidence given the King an 
dam a Juror, but befoze he may ; but at 
Evidence ou his paper the Court may i 
charge the Jury, Keeble 2 part, 506. 

Challenge loſt, If the Defendant do not appear at 
Trial when he is called, he loſeth his G 
lenge to the Jurors, alchough be doth an 
wards appear. 

A wrong ame Tis a good Challenge to a Juror to f 
he is returned by another Name in ( 
Pannel. 
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A Juror aappttn and ſaid he had no No Freehold. 
| ili, 's pzayed that he might not 

erve, pet the 5 ge would not ſpare him 

1 he may have. an Action againſt the 

dheriff fox ke „ Rolls 2 part, 

Leports 483. | 


The Challeige pro deſectu Hundred. 
zuſt be witten in Beers and the 
7225 l mult; artaign it in French ,upon which 

Defendant may take Iſſue oz demur. 

ry oz Aſlociate . in. Court muſt call the 
ry over, and aek if they have any Lands 
ithin the Hundred, oz had at the time of 

e Array of the Pannel, and whether "hep 
vell, oz did dwell, in the lame. And u 
amination if it apye pear clearly, t #4 the 

ze no Lands oz Tenements, to Swell 


the Hundred; then che Clerk 12 to niark 


by the ſide.of every of their Names 
s [preter Hundred. | but if he find there 
| £0 Hundredors, he is to refozt back to 
præter Hundred. and ſwear them in oz⸗ 
Do that you \ the Wrial whether 
adredors oz. not, is determiſfied by che 
ures examination by che Poll ar 
ut if the Council demur, and. 
e joyn in Dern, the It 0 Alles 
xy affirm che Challenge, and oher-riile 
— "634 low the Demuttet god, 
d proceed ts the Axial of che Cauſes 57 fk 
; Judge doubt; it map be determinen in 
ut this is great delay. If thy Cbal⸗ 
ite be epjubgen good, the Court Aarne, 
ge le pannel i] ge wulin 


* 
0 * e“ 49 © 
Ge 1 2 N 5 At 


148 Tryals | per Pais. 


kn Cirles, Cor- At Common Law there*oitght co hay! 
— — been four Hundredors xeturned and appennt | 
_ — in all Actions pro” meſiori notitia cauſe i 
and Counties, controverlia, fo} vicirii*.viinorum fact: ® | 
this Challenge praſumentar. But by'the'Statute 35 Hl 
cannot be. cap. 6. fir are to be returned and app 
But ſince by the Statute 27 Eliz. cap. & | 164 
two Hundredois be returned and appear, i lie 
ſuffifienc in all perfonal Auions: Sut i! 
real Adtions there mut be fi > 03 Ah 


ee Ju, 

Hundredors. In an Info mation of Fozger 
be trled at Kar upon the Actozny Genet 
motion, that the Dekendant might u 
nge foz want of 12204 1 5 it * 
dt Kecbles 3 part, 74 5 
75 bart thall Appoint 110 Triozil 
105 Kaſh nge to. rhe Poll, and if they i 
Two indifferent, che firſt Triozs Gallt 
ies, 'and che 'ttvo* "that are . far 
indiffet tt, being. ſworn” th try the Uh 
ſhall alſo: bi ſwozn to try che reſt of tn 


Fi ell! . ad ax 1 
hf lan Lam there feb to bel 
upon! the 18 aud afterwar| 


'02 were challenſ! 
TER Octo Tales, # 

he. Ng there were m. 

— . | al 50 oh, 5 1 Ne egg tourte my 
m— — H. whi es the Tale 
= = 3 1 s at the R N , and yt 
Sear þ of hil. & Mar. cap. 7. 10 he Kil 

a) oz Infozmer, 7 A 4 

A Challenge map be 5 to thoſe of 
Tales de circumſtantibus. | 
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b By the Statute 33 Ed. 1. The Ping and 
atn bote who pꝛolecute koz him, muſt lheweheir. 
rich ute of Challenge, as betwirt party and 
11 zarty, and left to the diſcretion of the Ju⸗ 
hy kices. 1171 I +, 
par i The King oz any one authoziſed foz him 
6, Way releaſe his Challenge. Where the party 
it WMnay challenge, the king may challenge. 
u *Zis no Challenge to ſay, the Juror is the 
Wings Tenant, oz that he is favourable co 
obe Bing; but tis good to lay,the Sheriff oz 
111M cor bears grudge oz malice to the Defen- 
el, Want where the King is party. If che Juror 
ach any Freehold. tis ſufficient, although 
ot to 40 s. a pear: Foz the Statute which 
vooins that, . ſpeaks only betwixt party and 


2 darcey. 4-4 + 12 Bars 3 
0 The firſt who challenges, be he Plaintiff 
|" Defenvantc, ſhall have the pzeference and 
out? dvantage-of his Challenge. Ik a Juror be 


I ace challenged - and withdzawn upon the 
th WWzincipal ; he cannot ſerve upon the Tales, if 
ee doth ain C303, and Judgment may be 
0 ied, And ſo if be be challenged, and a 
th; ury remain pro defect. Juratorum, if he be 
1 Wozn upon a new Diſtringas, tis Crroz, not 
ngl Iped by any Statute of Jeofails, and a miſ⸗ 


1 rial, and a Venire facias de novo may be 
uh warded, Cro. El. f.429. Whitbies Cale, 
ig Eliſors may be ſwozn in ſome caſes to re- 
les rn and impannel all Juries, as ſhould upon 
JI ny Venire facias, Habeas corpora 02 Diſtringas 
1 ur. come to their Pands impartiallp, indik⸗ 
25 erently and without favour oz aflection, noz 
f the denomination of any perſon, 


1 3 The 


Grand Jury. 
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The Recozd of Attainder, Convicion,&# 
communication, Dutlawzy, 8c. oz a Ch 
thereof ought to be p2oduced to pꝛove % 
cauſe of challeuge thereupon, . 

Where Bodies Politick 02 Cozpozaten 
concerned, a Challenge may be taken wü 
ariſes from the individuals, as Bꝛother 
one of the Pzebendaries, is a god Challey\ 
where the Dean and Chapter are parti} 
8c, Hob. 87. Do a 3 where 
Right of the Church comes in queſtion a} 
the Snic of the Parſon, 17 Aſſ. 1157. 

In Pigh-Treaſon the Pziſoner mayy 
rempto2tly challenge to the number of; 
which is under the number of 3 Jurics, i 
in Petite Treaſon, Purder oz Felony 
number is reduced to 20. The Pziloner ny 
3 any that are Mitnelles agu 

m. 

Where the King ts party the Defenm 
mulk ſhew the caufe ok his Challenge i 
ſtantly. | 

After a Challenge foz cauſe, the Pꝛiuu 
map challenge che ſame perſon peremy 
rily. / 

One of the Petty Jury was challengedh 
cauſe he had ben of the Gzand Jury, a 
found the Bill, Sinderfin 244. Tig a g 
Challenge, | 


— 
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CAP. KX. 


what Things a Jury may inquire 

hen of Spiritual; when of Things 
done in another County, or in an- 
other Kingdom; when of Eſtopples, 
and when not; when of a Mans 
Intent, &*c. 


ÞE next Wozds in the Writ, which See more of 
have not pet bern taken notice of, are chis matter, 
e, Per quos rei veritas melius ſciri poterit 3 MY 
this is the chief end of their merting to⸗ 
her: No Court can give a right Judg⸗ Ex facto Jus 
unleſs che truth of che Fact be cer⸗ oritur. 

ly known ; and to find out this Truth, 
way is like to this of Juries 3 foz thep do 

only go upon their. own knowledge, 

igh they are Neighbours to the place 
ere the queſtion is moved, and ſp are 

umed to have a better knowledge of 

Fad, than any others; foz vicinus facta 

i præſumitur ſcire; But leſt this pꝛe⸗ 

iption ſhould fail, the Law allows other 

dence to be given to them, by which they 
p moze certainly and confidently give 

r Uerdict of the Iſſue, which is meant 

this woꝛd Rei. | 

And here, it will not be amiſs to give you 

diet deſcription, de quibus rebus, what the 

jueſt may inquire of, and find. 


L 4 Where-s 


152 
Of the Law. 


Tryals per Pais. 15 
* 


Mherefoꝛe, though it be true, that a u 


ſhall not be charged, noz meddle with a m 
ter ok Law 3 and if they do, and find it, then 


Verdict as to this ſhall be void; pet dj} 


experience (as well as Littleton, Seck. 26,8 
tells us, that they may take upon them 
knowledge of the Law, and give a gen 


Uerdic 3 though to find the Special Pam 
is the ſafeſt way fo2 them, becauſe, if ty 
miſtake the Law, they run into the war: 
of an Attaint. 2 

In the Cale of Manby and Scot, adj, Th 
13 Car. 2. B. R. one queſtion was if the Un; 
dict was well found, in an Action of the u 
againſt the Pusband foꝛ Wares bought! 1 
the Wife ; the Uerdic finding, that tj 
Wares were necellaries, and acco2ding toh 
Degree, whereas (as was objeced ) th 
ought to have found the Degre of the yay 
and the value of the Mares and left 1 
the Court to judge. 


But it was anlwered and reſolved thath 


Court, i. e. the Judge befoze whom tis tit 
infozms the Jury of the Patter of Law, # 
accozdingly they find, and ſo it belongs i i 
to this Court. 

Broughton à Reader of the Temple bzoug | 
a Will by Quo minus in the Chequer agallt 
Prince foz maintaining a Suit againſt 4 
Stat. &c. Prince pleads that he was adm 
ted in the Inner-Temple, and Student! 
many years there, that he was Confila 
in Lege eruditus, and took his Fe in tj 
cauſe, B. replied, de Injuria ſua propria ablq 
hoc quod in lege eruditus, &c. & hoc pt 
&c. & defendens ſimiliter. ; 
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It was moved that the Defendant ſhould 
mur to the Replication. Atkinſon except⸗ 
to the Traverſe and Concluſion 3 foz it 
nnot be tryed by a Jury; foz (ſays he) 
matters in Law be to be tryed by the 
dges, a fortiori, the learning of the Law 
ght to be tryed by them. 
Per Manwood Chief Baron, Jt ſhall be 
ed by the Country. 3 Leo. 237. Broughton 
rl. Prince; which Cale is cited 3 Cro. 728. 
be otherwiſe ruled; pet it was allowed 
ere a good Iſſue, whether a Parſon of a 
iriſh could ſpeak Welſh, 
Hut. 20, 21. Whether a plaint was levied 
o2ding to the cuſtom, was tryed by a Jury 
ho are directed by the Court as to the plaint, 
d whether it were purſuant to the cuſtom, 
d are to find acco2ding to ſuch directions, 
Jn many Caſes, the Jury are to enquire of a Mans in- 
the knowledge and intent of a Pan, as tent. 
here the Nar. ts, that the Defendant kept 
Dog which Killed the Plaintiffs She&p , 
tens canem ſuum ad mordendos oves conſue- 
Im 3 though ſciens be not traverſable, yet the 
ry _ Evidence muſt enquire of it. 
d. 4. 18. | 
Jn ſome Caſes, a Jury may try and find ofspiricual 
ſpiritual thing, as a Divozce, Patrimony, things. 
c. and muſt take notice thereof, upon pain 
Actaint. li. 4. 29. lib. 9. lib. 7. 43. vide 
Cap 2, 
The Jury map find Baſtardp, but it was Baſtard. 
leaded it muſt be tryed by Certificate, 
Do they may find a Divozce, foz it is Dlrose, 
ot matter of Recozd but a matter in fait. 


The 
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In Treſpaſs Quare Cauſun ſregit, in the Con- The Jutozs u 


ty of D. where the Treſpaſs was committed one County, mu 


in the County 


of S. upon Not Guilty, if the 
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Jury find the Defendant guilty in the Coun- find any cranſitoy 5 
5 Verdi& ls vold. But if they thing done in aum 
find him Guilty generally, an Attaint lyeth. ther Countyt nz *# 
Finch. 400. Bceaulc this Treſpaſs is local; ſome — th 3 


ty of S. their 


and what is local cannot be inquired of by 
men of another County, for they can have 


no conuſans of it. things in another 


Of things 
done in ano- 
ther County 
or Country. 
Vidt cap. 8. 


Ralls tit. Try- 
al f. 571, 
624. 


County; as if th 


Meir pleads riens per diſcent, and the Plaintif 


I; 
Way 
1 
* 
2 8 
wer 
. 


muſt find log 


Ok 
. 
2 
5 


replies, Allets in a Pariſh and Ward wit) 
in London, the Jury map find Allets in an 
County; the ſame Cale againſt an Executy, * 
who pleads plene adminiltravit 3 the Jury my! 
likewiſe find Aſſets in any part of ih 
TWozld. Aud the Reaſon is, becauſe th: 
place is only named foz neceſſicy of Tryil 
But where the place is part of che Illue, i 


8 
9 
1 
my * 
FXÞ 
A 
2 
te. 
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3 
of, 
1 
5 #* 
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is otherwile. And therefoze if J pꝛomi 
in one place to do a thing in another, aw 
Allue is upon che bzeach, the Jury ought u% 
come from the place of the bzeach. uti” 


A 
Bur 


# zomile in London „ to doa thing u | 
eaux in France, and Aue upon the bead, 


yet this ſhall be tryed in London fo2 neteſ. 
ty, becauſe otherwiſe it would want Try 
the Jury muſt enquire of the bzcach at Bu 
deaux. But if J pꝛomiſe in France to do. 
thing in France, ſo that both Contract zu 
Performance is beyond Dea, this wants Ty 
al in our Law. Lib. 6. 47. Lib. 7. 23, 20 


27. | L 
In the Caſe of Drake and Beere. Trin. 1 

Car. 2. B. R. this difference was agreed !!; 

the Court, viz. That a Jury in an Inferiuu 


Court may inquire of things out of the WJ 
| riſdicio!, 5 6 
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ſdiction, if they be but foz increaſe of Da- 
ages, as is 1 Cro. 571. Ireland verſus 
ackwel ; but if they enquire of any thing 
uable out of that Juriſdiction, it is naught, 
Cro. 101. W 102 
Erroz was bꝛought to Reverſe a Judgment 1 
gen in the Palace Court, in Indebitat. fo; — — 
it the Defendant was indebted to the | 
aintiff Infra Juriſdictionem, foz Nurling of 
Child, not laying the Nurſing was Infra 
riſdictionem. | 
Wadh. Windham Juffice, held it good, foz 
at it is a Debt every where, and not like 
Debt that ariſeth by matter collateral : 
ut Twiſden Juffice doubted. Whitehead 
us Brown. Paſch. 15 Car. 2. B. R. 
Vide Sanders's Repozt, 1 part 73. Peacock 
ainſt Bell and Kendal. The Plaintiff de⸗ 
red the Defendant Infra Juriſdictionem in- 
bitatus fuifſet to the Plaintiffin 39 l. pro di- 
1s Merchandizis per quer. eidem Defendenti 
te tempus illud vendit. & deliberat. Held 
ught in an Inkeriour Court, foꝛ not ſap⸗ 
g ibidem vendit. &c. but good in a Supe⸗ Loſerlor 
ur Court, and in the County Palatine of Courts. 
rham, foz that is an Dziginal and Supe⸗ 
ur Court. 12 
The Jury map find Eſtoppels, as the ta⸗ 
ig of a Leaſe of a Pan's own Land, by Eſtoppel. 
ed indented, oz the delivery of a Deed be- When the 
de the Date, as in Debt by an Admini- fene 
to}, upon a Bond dated 4 Aprilis, 24 Court may 
2. The Defendant pleaded that the In⸗ judge accor- 
cate dyed befoze the date of the Obligation, ding to the 
Id iſſint nient ſon fait, upon which they were epecial mat- 
Iſſue, and avjudged that the Jury ay wy 
| N nd 
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find that the Bond was veliveaed the tn 
of April, becauſe thep are fwozn ad veritam 
dicendum 3 though the parties are eſtoppe1y3 
plead a Deed was delivered befoze the diy 
but they may plead a delivery after the zn 
becauſe it ſhall never be intended that az 
was delivered befoze the date, but after 
may. - | 
But if the Eſtoppel oz Admittance be vi 
in the lame Recozd, in which Jſſue is jon 
then the Jurozs cannot find any thing n 
trary to this, which the parties have ain 
ed, and admitted of Recozd, though it! 
not true, foz the Court may give Judgni! 
upon matters confeſſed by the parties; az 
the Jurozs are not to be charged with w% 
ſuch thing, but only with ſuch in which 
parties vary, Lib. 2. 4. Lib. 4. 53. Co. lis 
227. | 
Decree, A Decree in Chancery, ſhall be tryed bj 
Jury, and not by it ſelf ; fo; ic is not a ts 
cozd, but a Decree Recozded. The Cr 
cery, às it is a Court of Equity, is nts 
Court of Recozd, but touching things ag 
ted in the Petty-Bag Office, it is a Courts 
Exemplifica- Exemplification of a Decree in Chan 
tion. ry, which has Bill and Anſwer , alloy 
good Evidence, Keebles 1 part 21. Dab 
&c. 
The Jury map find Deeds oz mattet! 
Records not Recos, if they will, though not ſhewed # 
ſnewed. Evidence, Finch 400. They may inqil 
of things done befoze the memozy of Þ"X 
Lib. 9. 34. ' b 
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tin, The The Jury in many Caſes may find mat⸗ 
i rs in a Fozeign County , Conditions, 
1e ccoꝛds, Relcaſes, 6c, As in Wattery of 
e Plaintiffs Servant in one County and 
2 of Service in another County, this 
damage in the other County map be inqui⸗ Foreign Coun- 
d of by the Jury of the County where the . 
attery is laid. The like of Aflets becauſe 
__ vtherwiſe of a local Treſpaſs, 


Nat tie] Kefozd is not to be tryed by a Ju⸗ 
„ but upon the general Iſue, &c. they 

| 15 find a Recozd. 
The Jury may find a Warranty, being Warranty, 
ven in Evidence, though it be notpleaded : 

zp, the Jury may find that which cannot 

> pleaded; ag in Treſpaſs, upon not guilty; 

e. Jury may find that che Defendant leal⸗ 

Lands foz Like, upon Condition, and en- conditions 
ed foz the Condition bzoken ; though this 

ünot be pleaved without Deed, vet the Jury 

ay find it, Lit: Sect. 3666. 

Mhere a'collateral Warranty binds, this 

tay well be given-in Evidence foz although 

doch not give a right, vet in Law this 
galt bar and bind a Right. Lib. 10. 97. 

Fut this matter comes moze pꝛoperly un⸗ 

er the Title Evidence, wherekoze we will 

Yoceed to that. 

| Wee loin FO 13. 


9 „4% pq 1 
* 9 „ 


Evidence, 


Preſumption. 
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C AP. XI. 


f 


Evidence and Witneſſes. 


Uidence, Evidentia: This Wozd in lin 
underſtanding (ſaich Coke 1 Inſt. 20, 
doth not only contain matters of Record, y3 
Letters Patents, Fines, Recoveries, Juni 
ments, and che like, and Writings un! 
Seal; as Charters and Deeds, and nh it; 
Writings: without Seal; as Court⸗ Roll 
Accounts, and the like, which are all 
Evidences , | Inſtruments But in a lat 
ſenſe, it containerh allo Trlimonia, the T 
ftimony ol Witneſſes, and other proof 
be pzoduced and given to a Jurp foz find 
of any Iſſue: joyned between the Parti 
and it is called Evidence, becauſe then 
the point in Illue is to be made evident 
the Jury: Probationes debent eſſe evident 
(id eſt) perpicue & facile intelligi. 3 
And this! Evidence (wich Bratton) we . 
term prabatio duplex, viz. viva, as Wits 
ſes, viva voce; and Mortua, as by Deen 
Wricings and Juſtruments; and Violet 
præſumptio, in many Caſes, is plena probai 
and therefoze if all the Witneſſes to a Di 
be dead, then the Deed ſhall receive credi 
per collationem ſigillorum ſcripturz, &c. l 
eſpectally if there hath been a continual iii 
quiet poſſeſſion; which is a violent pꝛelum 
tion, 1 Inſt, 6. foz no Pan can keep 
Witneſles alive. 8 
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If a thing be generally referred to pzoof, Proof. 
s thall be intended pꝛoof by Jury 3 but if 
er manner of pzoof be agreed upon, that 
11 take away the pzoof which the Law 
zerallp intends by Jury: Hob. 127. As 
pꝛomiſe to pay what Pony you pꝛove R. 
owed 3 this map be pzoved in the ſame 
ion bzought upon the pzomile, Vide Rolls 
Tryal 594, 595. 
| ages &c. the perſons that give 
idence foz the Pziſoner againſt the King 
not ſwozn, but lee Siderfin 211. 
3. was Jndiced foz ſtriking F. in Weſt- India ments. 
er Hall, and the Witcnefles that gave 
ivence faz B. were admitted to be ſwozn, 
Ind ſo the Defendants Witneſſes in Ap⸗ 
| of Purder. 325. And the Caurt would 
allow Evidence upon Dath, given upon 
Indiament, although che Witneſs was 
3. no2, is Evidence upon the Inviemenc 
Treſyals, Evidence upon an Action of 
paſs, ibid. 
pon Indiements and Jufozmatcions cons 
tug criminal Dffences, as againſt a Ju⸗ 
oz compounying of Recoguizances, &c. 
m motion the Court will ozder the 
ſecutoꝭ ts give particular inſtances that 
Defendant may know what co defend, 
le 2 part. 220. | 
| Jew being a Witneſs is \wozn on che 
| 5 and Perjury _ the Sta⸗ 
In. cap. 9: WAP igned upon 
Dach.: ſo if it be taken on the Common 
per Book, that hath the Epiſtles and 
gel. Keebles 2 part 314. Hill. 19,20 Car. a. 


8 as 


160 
Witneſſes. 
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Pen that are ſo branded with Infa 


that they cannot be Jurozs, (foz which 


befoze who map be Juro2s) cannot he ai 
neſſes ; pet per Glyn Chief Juftice and Ng 
digate Juſtice, Mich. 1657. B. R. Convigi 
of common Barretry hinders not from ben 
a Witnels; but Maynard, Serjeant, þ 
fkrongly againſt it. b 
At Lent Aſſiſes, Suffolk, 1657. St. * 
Chief Juſtice C. B. would not allow one u 
had been whipped foꝛ Petty Larceny, wh 
Witneſs 3 but Earl Serjeant ſaid, they un 


to be ſtigmatici that are diſabled from bh 


Who may be 
Witneſſes. 


Witneſles: Vet per Roll Chief Juſtite n 
burnt in the Yand foz Felony may 1 
Witneſs; foz he is in capacity to pur 
Lands, and his fault is purged by his x! 
niſhment. Stiles 388. : 

The Wife cannot be a Witneſs fo; 
againſt her Pusband, x Inſt. 6. that is, i 
caſe of a common perſon, between pare . 
party 3 but between the King and the zn 
on an Jndicment ſhe may, although itu 
cernsthe Feme her ſelf, as in the Lo i 
ley's Caſe, Hut. 116. Do ſhe may have 
Peace againſt her Husband. 

= an Indictment pzoſecuted by the zi 

„ fo; leducing away his Wife, i 

— her ſome time in Adultery, Th 
Wife was admitted to be a Witneſs agai 
the Defendant, Coram Judice , W indie 
Lent Aſſiſes at Aylesbury, and the Defend 
was found guilty. She may be a Min 
to pzove a Cheat upon her and her Þ 
band. Siderfin 431. 6 
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And ſo it was reſolved in John Brown's 
ne, Trin. 25 Car. 2. B. R. on the Statute 
F 3 H. 7. cap. 2. vid. 1 Cro. 492. 
The King cannot be a Witneſs by his 
etters under his Signet Panual: One 
zinted of Piracy cannot be a Witneſs to 
ve another guilty. Ik he accuſed another 
ze he wasattainted, and afterwards con- 
les he wzonged him, this confeſſion ſhall 
rejected, becauſe he is attainted. A Mo⸗ 
In cannot be a Witneſs to pzove a Pan to 
a Uillain, Co. Lit. 6. 8. 
Neither can the party to the ulurious 
ntrac, be a Witneſs againſt the Uſurer, 
an Infozmation upon the Statute of Uſu- 
But Kinſmen never ſo near, Tenants, 
rvants, Paſters, Counſellozs, and Attoz- But an Atcor- 
8, &c. may be Witneſſes, A Counſelloz Wine 
p be a Witneſs to the Agreement, &c. agaioſt his 
not to validity of an Aſlurance, noz to Clyent for 
Counſel he gave. March, Rep. 43. If a matters ſubſe- 
itneſs being ſerved with Pzoceſs, and ha- fur co 0, 
, mony lufficient to bear his charges, ed. ne 
els, if he accept it) do not appear to give 
teſtimony, he fozfeits 10 l. to the party 
nntfied, and muſt recompence his dama⸗ 
+ 5 Eliz. 9. Jf a Witneſs commit wil⸗ 
perjury, he loſeth 20 1. ſhall be impꝛilon⸗ 
ix Pouths without Bail, ſtand in the 
ozp, and be diſabled to be a Witneſs ; ſo 
| the ſubozner, who pꝛocures the Perju- 
party robbed is allowed a good Witneſs 
JS own Aaton againſt the Hundred, fo: 
not bound, nay is to be blamed, to tell 
one what charge 7 carries with him; 


and 
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and if he ſhould not teffifie, the Law won 
be often fruitleſs fox want of Evidence, y 
elle moze Robberies committed by the par: 
ties diſcovering his Pony, c 
In che Caſe of Brereton and Tatam, Ma“ 
1656. B. R. Glyn Chief Juffice, cited the l 
Chandoi's Caſe in this Court, where . 
Gates an Executoꝛ was pꝛoduced to p2ove th? 
Will, as a Witneſs, to which he (as Cow? 
ſel) extepted, becauſe of his Executozſj.? 
It was anfwered that he had fully admin 4 
fired: He replied, that Aſſets might a, 
ward come to his hand; but the Court ß 
ſolved that it would not be pꝛeſumed tor 
his Teſtimony, which was allowed in 1 1 
pꝛincipal Caſe, being in Ejectment. 2 
It's no good exception to a Witneſs thn 7 
he hath common pur cauſe of Vicinage inth*? 
Lands in queſtion, becauſe its but an aa 
of Treſpaſs, and — intereſt. pn 
Cale. Mich. 1657. B. R. » 
The ſame of common of Shacke. 4 
If Obligee deviſes the Debt to the Oblin, 
and his Executoꝛs deliver up the Bondi 
ſatisfaction of the Legacy which is canch 
ed, and after che validity of the Mill“ 
queſtioned , viz. whether the Teſtator 1 
compos, &c. the Obligor is a good Wind" 
koz the Will, becauſe by the cancelling i 
the Bond his Debt was dilcharged. I. 
Contr. in Cale of Poztgage, fo? though : 
Deed be cancelled, if it be no good Wil 
he mult pay the Pony, Goodman verl. W | 
bervil. Mich. 1657. B. R. 
An Action was bꝛought by the Coꝛpo 


on of the Weavers of Norwich, fo; a Pena! 
again | 


"0 = -» C- 
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Irainſt a Weaver foꝛ wozking at his Trade 
n Þarveft time, contrary to an Dzdinance 
pp them made. And Atkins Juſtice allowed 
one ok the Co2pozation to be a Witnels , 
hough one moiety of the Penalty was due 
o the Cozpozation, Lent Aiiſe 1657. 
| Jn a Trpal at Bar, where an Eſtate foz 
Life is limitted to ]. S. remainder to the pooz 
f the Pariſh of Greenwich by Mill; the 
Inhabicants of Greenwich, were allowed to be 
Uitneſſes to pzove the Mill. Townſend and 
Roan, Mich. 1655S, B. R. Siderfin 2 part 109. 
An Action of Debt was brought, Summer 
\ifiſes Suff. 1669. by the Town of Ipſwich, 
2 501. a Fine let upon one cholen Com- 
on Council⸗Man (called their pzime Cons 
ible ) foz refuſing to renounce the Covenant, 
cc. And the Town-Clerk (though a Frees 
an) was allowed a Witneſs to pꝛove Elect- 
„ Refuſal, &c. and the Fine ſet, which is 
 neceſlity, foz that none other are oz 
5 to be pꝛelent at thoſe Accs. Rainsford 
ice. 
Per Hale Chief Juſtice, Norfolk Summer 
ſſiſes 1668. A Freemon of Lynn is not 
allowable Witneſs co pꝛove the Cuſtom 
Fozeign bought and Fozeign fold in that 
own, Harwich verſus Twels. 
As to Witneſſes Pꝛiviledges. 
One was Dubpena'd ad tettificandum, and 
ayed a Pziviledge from being Arreſted, 
h waggranted, and per Cur. it will ſu- 
lede an Arreſt upon mean P2oceſs, but not 
on an Execution; pet the Sheriff in that 
ae may be tommitted foz his Contempt. 
en: NeyiFs Cale, Mich. 15 Car. 2. B. R. 
P 2 De⸗ 
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Detaining of Witneſſes : 2M 

Sir Jo. Jackſon was Convict of an 3 5 
fozmation fo2 p2eventing of Evidence to h 4 
given on an Indictment of Perjurp again 
Fenwick and Holt, who had been Witneſy 
foz Dir J. J. he arreſted ſome Witneſt; 1 
and gave mony to others, and ſo they un i 
acquitted : Ye was fined one thouſand Mai 
one Ponths Jmpziſonment, Behaviour "y 
twelve Months, Hill. 1663. B. R. 

P;oofs to determine matter of Fac, W 
to be offered to a Judge and Jury, are of tn 4 
lozts. Firſt Living, as by Witneſſes, . 
to a Jury one Witneſs is ſufficient, a 1 
Dead, as matters of Recozd, as Lett: 
Patents, Fines, Recoveries, Jnrolmenz 
&c. Writings ſealod and delivered; 3 
Feoffments, Leaſes, Releaſes, &c. 
without Seal, as Court-Rolls, Actum 
&c. And ik the Caſe be between the ig 
and a Pziſoner, he is firſt to ſay un 
he can foz himſelf, and then all that 
ſay any thing againſt him are to be hen 
upon Dath, and then others may be he. 
foz him, but not upon Path: and accoug 
to this Evidence on both ſides, oz with 


— 


any Cvidence at all, the Jury are to 0 6 
their Uervict, accozding to their knowlap ic 
and Daths, ot! 

Such perſons as are Infamous, a as ul ; ( 
perſons attainted of Felony, oz of a li eit 
Uerdict, oz of a Conſpiracy, oz of Peril A; 
oz of Fozgery, upon the Statute of 51 tho 
cap. 14. and not upon the Statute of 1 oy, 
3. and ſuch as have had Judgment to | 8: 


their Ears, oz ſtand on the Pillozy oz To 
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iel, oz have been ſtigmatized oz b2auded, 
Und Jnfidels, Pen not of lound Pemozy, oz 

ot of diſcretion, oz ſuch as are intereſled in 
e Cauſe, oz have benefic, are not competent 
Mitneſſes, Co. 1. Inſt. 6. but we ler Jews 

Irre daily admitted Mitnelles. : 

The Jury are obliged to take cognizance pgyjqence, 

e what is lufficient Evidence, on pain of 

Attaint, 6 
An account given to and allowed by the %% n 

Davinary, is not good Evidence; noz a Pe- ſtravir. 
gree by a Herald at Arms, to pzove an Meir, pedigree. 
it it mult be pzoved by Deeds, Reco2ds, oz 

Uitneſles, 

In Debt againſt an Executoz, ſuggeſting 

Devaſtavit, any Evidence that p2oves Aſſets, Devaſtavit, 
not ſufficient, but an actual Devaſtavit muſt 
2 p20ved , foz now the party is chargable 
his own right, Keeble 2 part, 676. 

Ik the Iſſue be a Recognizance oz not, a gecogniſance. 
ecognizance with a Dekeazance is good 
didence, Plo. 14, So of an Agreement, 
ſpectal 29 will pꝛove it. Plo. — 
A Licence to alien Land, oz a pardon foz 
tenation of Land, was held by a commou — ROS 

zeſumptcion, to be a good p2oof that the Land 

as held in capite. | 
A thing which is concluded in the Eccleſt⸗ gcclefiaftical 

tical Court, which doth concern Lands, is proccedings. 

t to be given in Evidence; fo2 the Courts 
Common Law are not to be guided by 

ir p2oceedings. | 
Ancient Deeds map be given in Evidence, Ancient 

— the execution of them cannot be Deeds. 

zoved. 

An Ancient Deed found|in the Archives ok the 

M 3 Dean 
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VIcar. 
Endowment, 


Copy of a 
Record. 


Outlawry. 


Teoffment. 


Proviſo. 


Non deci mando. 


Deed. 


Records. 
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Dean and Chapter, given in Evidence 147 
pꝛove the Endowment of the Uicar, 100 45 
it appeared never to be ſealed oz deli 
Keeble 2 part, 126. h 

Payment time ont of mind, is good ec 
dence of an Endowment. 729. 08 

Me that takes out a Copy of part of a! 
coꝛd, muſt at leaſt take out ſo much asm 
cerns the matter in queſtion, oz elle 
Court will not permit it to be read. bh 

Ik one p2oduce a Leaſe made upon n 
Outlawzy, in Evidence to a Jury to po! 
— he muſt alſo pꝛoduce the Dutlawyi 
le a : 1 

To pꝛobe a Feoffment, a Deed of Feoffn 
is ſhewed, but no Livery is Indozſed, iu, 4 
ſeſſion has gone with the Deed, it is qu 3 
Evidence, Rolls Rep. 1 part, 132. 4 

Upon Not Guilty to an Infozmationin 
a penal Law, a Proviſo to excuſe him my! 
given in Evidence. Jones Rep. 320. 1 1 

If a Pan pꝛeſcribe in a non decimand 
generally, he cannot give a Bull in Cvidem | 
Palmers Rep. 38. 1 

A Deed with the Seats tozn off was adn 
ted to declare Uſes. Palmers Rep. 403, 10 *& | 

Recoꝛds p2ove themſelves, and cannot 
p2oved by Witnefſes ; but Copies of tin 
muſt, and are good Evidence and ſo maym 
thing done in the County-Court, Court- Bam 
02 Hundred- Court, &c. be pꝛoved by , 
nelles. 

A Copy of a Conviction upon an Ji Nl 
ment of Treſpaſs, & c. ſhall not be admit 5 | 
evidence ſingly by it ſelf, in an Anion if 
Treſpaſs, &c. but with Evidence it ſhall, 4 
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A Fine 02 Common Recovery, may be pine. 
riven in Evidence, though it be not under 
he Gꝛeat Seal, oz Seal of the Court, and 


ichout vouching the Roll of the Recovery ; 
Ind the part indented is the uſual Evidence 
bat there is ſuch a Fine, though they 
hich law the Fine, are alſo good Evidence, 
low. 410. Stiles 22. | 
m hen a Writ out of a Court of Necoꝛd 
only inducement to an Action, the taking 
t the Writ may be pꝛoved without Copp 
e it, foz it is not of Kecozd till it be 
eturned. And lo J think it may to pꝛove 
ie Point in Action, by Witneſſes oz Notes 
e it in a Book of Entries, &c. | 
"2X Depoſitions in the Eccleſiaſtical Court pepoficions. 
nnot be given in Evidence, though par- 
ies be dead, March 120. A Defendants An- 
ver in an Engliſh Court, is good Evidence 
gainſt him, but not againſt others, God- 
dit 326. Where the Evidence pꝛoves the 
tect and ſubſtance of the Illne, it is good., 
dp Oꝛder of Court the Depoſitions taken 
a Dick Witneſs may be given in Evi- 
nce, 
J cannot make uſe of Depoſitions in a 
iuſe wherein J was not a Party, foz as 
hey cannot be read againſt me, no moze 
n they be read fog me, becauſe J am not 
und by them, noz in a capacity of ex⸗ 
mining Witneſſes in it, oz p2eferring Jn- 
rrogatozies. And tis not like che Caſe 
an Ciectment bzought by a Reverfioner, | 
=P? Debt upon the Statute of Ed. 6. ought 
Py a Pꝛopzietoz of Tithes, after a Uer- 
AK at Law, foz the Leſſee oz the pꝛelent 
P 4 Pꝛo⸗ 
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p2op2ietoz, the Reverſioner of the Lau 
o2 Tithes ſhall have advantage of the Un 
dict, and give it in Evidence; and th 
reaſons are, becauſe they cannot be imm 
diate Parties to the Action oz Suit, 1 
that muff be pꝛolecuted by the Leſle 9 
pꝛeſent Tenant, and they may give n 
Evidence as well as the Plaintiff Uni, 
but it is otherwiſe in caſe of Das 3 
foz there only Parties to the Suit can 
amine oz interrogate ; likewiſe the Nebn 
ſioner 02 Selgniozels, (whole Tenm oY 
were only Parties in the fozmer Bui 
might themlelves have been made Parc 
in a Suit in Equity. The Counteſs of 1 | 
brokes Caſe, Hardres Rep. 472. : 
The Depoſitions of a Witneſs un, 
befoze anſwer, to pꝛeſerve his Teſtimm 5 
who dieth after Anſwer, ſhall not be gin 
in Evidence, although he continued ſo g 
that he could not be examined after Anu 5 
Hardres Rep. 315. | 
Depoſitions in Chancery ot Wicnls 
that are dead map be read at the Alu 
betwixt the ſame Parties, pꝛoving the Ki. jd 
and Anſwer, = 
Se Keeble 2 part 31. An old Erempb 
cation oz Depoſttions in Chancery givenu 
Evidence, although the Bill and Anu 
were not in it, foz about fozty pears fit! 
"fwas not uſual co inſert Bill and Anſwe! 
The Anſwer of one Defendant is u 
Evidence againſt another Defendant, 4 
If Witneſſes are examined de bene d 
befoze Anſwer upon a Contempt, ſuch “ 
politions cannot be made uſe ok in * — | 
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zurt, but in the Court only where they 

re taken; the reaſon ſems to be, be- 

ſe there was no Iſſue joyned, ſo as 

re could be a legal Examination, and 

ey were only taken to be read in the 

zurt in which they were taken, upon 
Contempt to that particular Court, Har- 

es Rep. 332. 

Summer Alliles 1683. befoze Uiew in evi, againſt 
cape upon a Judgment, and Ca. fa. in the Holloway. 
zurt of the Dean and Chapter ok Peter- 

ough being an Inferioz Court of Pleas, 

> Plaintiff was non-ſuited becauſe he 

d not a Copy of tbe Plaint noz Judgment, 

t only the ſhozt Notes of the Book of the 

ourt. Aliter in Court Baron, &c. 

Upon plene adminiſtravit, if. it be pzoved Aſſets. 
it the Crecutoz hath Goods of the Teſta⸗ 

28 in his Hands, he map give in Evidence, 

it he hath paid ok his own Monp foz the 

eſtatoz, to the value of theſe Goods, Co. 

t. 283, Dyer 2. 

The Plaintiff may ſay, he ſold the Land 

the appointment ok the Teſtatoz, 3 H. 

3. 

So if a Leaſe be pleaded, a Leaſe upon Leaſe. 
ondition is good Evidence, 1 H. 8. 20. 
cauſe the Genus comp2ehends the Species. 

ok a Feoffment pleaded, a Feoffmenc 

gon Condicion,oz a Fine which is a Feoff- 

ent of Recozd, is good Evidence, 44 E. 

39. Alpecial Agreement is evidence foz an 
Wgrement, Plow. 8. | 
But if a Feoffment be pleaded in Fer, Feoffment. 
on Iſſue non feoffavit modo & forma, a 

WF cofkment upon Condition is no Evidence, 
becauſe 


Aſſumpſit. 


Challenge. 


Accompt. 


What Evi- 
deu ce upon 
the General 
Iſſues. 


Detinue. 
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becauſe it doth not anſwer the Itfue; of 
wherelocver Evidence is contrary ty t 
Iſſue, and doth not maintain it, the oz 
dence is not good, 11 H. 4. 3. Feotfmentsy# 
A Gzant in Keverſion is no Evidence, i 0 
a Leaſe and Releaſe is, 20 H. 7. 5. 1 
Indozſement be of a Livery by arten 
Letter of Attozny mult be ſhewed, | 

Upon an Aſſumplic to the Þusband,c_? j 
Aſſumptit to the Wife and his Apia 
is good Evidence, 27 4.8.29. Upon non! 
ſumplit to a ſpecial pzomile, papment ly. 
Evidence per thz Judges. | A 

In Challenge to the Array, _—_ Y 
at the denomination of the Sheriffs C 
Evidence at his Wailiffs denomination, 2 
good, becauſe favourably made is the 6 P 
ſtance, 38 H.6. 9. g 

Ik the Illue be in a Suit agamſt 16 
ecutoz, Adminiſtratoꝛ oz Meir, Aſſets in lu 
don; ta pꝛove Aſſets in another plate % q 
ficient, Li. 6. 47. Dyer 271. A 

Accompt pleaded befoze two; Amn 
befoze one is good Evidente, Hob. 55. 1 
cauſe the Accompt is the ſubſtance, 2 

Upon the General Illue che Defends 5 
map give anp thing in Evidence, whi 
pꝛoves the Plaintiff hach no caule of aan 4 
oz which doch intitle the Defendant to 1 
thing in queſtion. 

But if he hath cauſe of juſtification 6. 
excuſe, ic mult be pleaded 3 wherefoze un : 
non detinet in detinue, the Defendant 1 0 5 
give in Evidence a Gifc from the Plaini 
foz that pꝛoveth that he doth not detain th J 
Plaintiffs Goods; but he cannot give " 78 
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vidence that the Goods were pawned to 
foz Ponp, and that it is not paid, but 
mult plead it, 1 Inſt. 283. Foz the p20- 
ty is in the Pledger. 
Upon Not Guilty, in Battery ſon aſſault In Battery, 
eine, is no Evidence; fo2 thereby the 
tery is confeſſed, Ib. Neither is Not 
niley good Evidence upon ſon aſſault de- 
(ne. | 
Upon Not Guilty, in Treſpaſs, Inſuffici- Treſpaſs. 
y of the Plaintiffs Mounds, 03 to juſtifie Miſtake of the 
a Rent-Charge, Common, Licence, 7/9 2% Ab- 
a aſſault demeſne, 02 the like, is no good — — 
zidence, Ib. But to pꝛove a Treſpaſs be foze Evidence. 
after the day laid in the Declaration is 
od to maintain the Action, 1 Inſt. 283. 
Do upon the Plea, nul Waſt fait, in an Waſte. 
tion of Waſte, he may give in Evidence, h 
thing that pzoveth it no Maſte, as by 
empeft, by Lightning, by Enemies, &c. 
tt he cannot give in Evidence anp juſti⸗ 
le Waſte, as to repair the Youſe, oz 
like; noz a reparation of the Maſte, 
foze the Action bzought, Ib. Foz the 
ile is, That the Evidence muſt and and 
re with the Aflue. | 
Upon non eſt factum *cis no Evidence to Noneſt fatum 
yp the Bond that was made upon an uſu⸗ 
us Contract, oz that the Sheriffs Name 
iſfaken, &c. in a Bail-\5ond ; oz that 
Bond is jopnt oz ſeveral, oz delivered at 
other place; 62 that it is vold by Statute. 
Mt - muſt be pleaded in Abatement, Ib, 


Eut 
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But co pzove that the Seal was bia M 
off, and put on again; oz to pꝛove a hun 
of the Deed, delivered as an Eſcrow, yi 
this is good Evidence, Li. 5. 119. 17% 
If 'twere done befoze the Anion roo 
but if the Seal was bzoke off, &c. by chm Ky 
after Iſſue joyned, the Jury may find thy 
ctally, 

To p2ove the ſealing and delivery i 1 
Died, and not know the parcy that did it 
not good Evidence; but if he knows , 
party upon ſight of him ic ts good nn" 
Kelw. 59. 

Trover. Vpon Not Guilty, in Trover and a 
verſion, à Demand and denial of the Cm 5 1 
is good Evidence, and au actual taking? 0 
good Evidence of the Converſion ; but un A 
the Goods come to the Defendant by Tv 
ver, there muſt be an actual demand . 
nial, Plow. 14. li. 10. 57. Cro. 1 part, 4 
pub. 495. Hob. 187. More 460. Ab, 
Rolls 5. M 
Plene admini- Upon Plene adminiſtravit, the Crem 
ſtravlt. cannot give a Judgment in Evidence, Ku 
— — 59. noz payment of Debts by Contra! 
Tefiker is . Debt bzought upon an Obligation. A (% 
vidence upon Pawned and redemed with the Exetum 
Plene — own Ponp, is good Evidence; but a Bo 
frravit, Keeble very ought to be pleaded; upon nil debeb i 
por for Neat Debt fob Rent, That the Leſſoz entred in 
part ok the Land, is no good Ebiden 7 
Goldſ. 8 1. But non demitit is, 9 H. 7.3. 
Parco fracto. Upon Not Guilty, in an Action upon! al 
Statute de parco fracto, That the ply 
hath no Park, is good Evidence, 19 Hl 10 ä 
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do upon Not Guilty, in Treſpaſs, in the warten. 


intiffs Warren, Evidence that he hath 
Warren is good, 10 H. 6. 17. Kitchin 


| Shop-book no Cvidence after a Pear, Shop. books 
ac. cap. 12. 
In Debt foz Arrerages ok an Accompt Accompt. 
n Nil debet modo & forma; Mo Ac⸗ 
wt is good Evidence, 2 H. 6. 26. Upon 
t Guilty in Treſpaſs, a Leaſe foz years, 
H. 8. 2. oz that locus in quo, &c. is the Treſpaſs. 
Khold of another, 4 E. 3. 45. is good 
dence; and fo of a Gift of Goods; 
upon this he cannot juſfifie his entry 
the Place by a Strangers Licence, 02 
mand, Br. General Iſſue 8 1. becauſe this 
a Juſtification by way of Excuſe: Nei⸗ 
— a Leaſe at Mill good Evidence in 
l ale. 
Do upon Not Guilty, in Treſpaſs foz Not Guilty in 
ods, tis good Evidence that the Goods Treſpaſi. 
re a Strangers, 9 H. 6. 11. But that 
y were a Strangers, and that he as 
rvant to the Stranger, oz by his com- 
indment, took them from the Plainciff, 
not good, Br. General Iſſue 8 1. becauſe 
> Treſpaſs is confeſſed. Eut that the 
tranger gave them to the Defendant is 
od, 9 H. 6. 11. Jn Treſpaſs the Buttals 
uſt be pꝛoved as they are laid. 
Ik the Defendant plead payment to a Payment by 
ond oz Bill, and it appears the Debt Preſumption. 
= very old, and it hath not ben demand⸗ 
no any Uſe paid foz many years, 
emmon Pꝛelumption is good Evidence, 
at the Pony is paid, and the Juries 
ule 
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uſe to find foz the Defendants in t 
Caſes. 
Eſcape. In Debt upon an Elcape, if the ty 
|  dant plead nul Eſcape, he cannot gin 
Evidence no Arreſt. 7 
Treſpaſs ano- It the Treſpaſs were in truth done 4 
ther d) 4ch of May, andthe Plaintiff alledgech 4 
ſame to be done the 5ch.of May, oz thefy 4 
of May, when no Treſpaſs was done; 1 
if upon Evidence, it falleth out that 
Treſpaſs was done befoze the Action bug 
it ſufficech, 1 Inſt. 283. 4 
And lo in Indictments, 3 Inſt. 230. 
Deed. 'Tis dangerous to permit Evidence n 
Keeble 2 part, Jury by Witneſſes, that there was ſui 
546. Inſtances Deed, which they have ſeen oz read, 1 
examined, al. Þ20ve the Deed by a Copy, becauſe h 
lowed and Deed map be upon Condition, Limitatin 
diſallowed in 02 Power of Kevocation ; and if this hun 
Evidence; but ye permitted, che whole Reaſon of 4! 
the Wirneſs Common Law, in ſhewing Deeds to ch 
ſwear that he Court, would be ſubverted 3 foz the Du 
remembers might be imperfen, and void, which ) 
ne Conten's Wicuefles could not perceive ; yet in cli} 
and that they of extremity, as where che Derd was bu 
are as the ed, 02 lolt by ſome other notozious Acciden 
Copy is, the the Judges may at their diſcretion, all 
Copy ought them to be p20ved by Witneſles, lib. 10. 
not to be al- : 
lowed Eri. aàndlo of a Keeozd. 
dence unleſs In Caſe againſt an Executoz; wheit 
examined. the Teſtatoz was indebted to the Plainti 
Executor. The Executoz pꝛomiſed to pay the Dil 
in confideration the Plaintiff would fi 
bear to ſue him; the Exetutoꝛ may give i 
Evidence upon Non aſſumpſit, that thi 
was no Debt, oz that he had no Aſſets * 5 
owl 
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i(hon's,fo2 then there would be no Cons 
ration, 1i.9. 94. William Banes Cafe upon 
Iſſue ne unques Executor to pꝛove an Ads 
iſtration granted to him, is good Evi⸗ 
Ice, Dyer 305. 
an Trover bꝛonght by an Executoz, the Ne unqats Ex- 
fendant pleaded ne unque Executor. The . 
fendant ſhall not give in Evidence that Courts. 
Will was fozged, becauſe the Mill 
g under the Seal of the D2dinary, to 
ole Examination it belongs as to Goods; 
Fozgery of the Probate, 03 a Revoca- 
z, map be given in Evidence, becauſe 
le things are in Affirmance of the Spi⸗ 
al Proceedings, ſo of an Adminiſtra⸗ 
„that there are bona notabilia, map be 
n in Evidence, but not Non compos 
tis, Siderfin 3 59. Keeble 2 part, 337. 
Evidence ſhall never be pleaded, but the Evidence, 
tter of Fac ſhall be pleaded, and if it be 
ied, the Evidence ſhall be given to the 
y, not to the Court, lib. 9.9. 
Evidence, that the Wife of every Copy- 
der, ſhall have che Land durante vidui- 
„ will not maintain the Iſſue, chat the 
ſtom of a Pannoz is, That the ſhall 
xe the Land during her Life, after her 
bands Death, becauſe, though durante 
uitate, impozts an Eſtate foz Life, yet Eſtate forlife- 
Cftate durante vita, is moze large and 
ieficial, lib. 4. 30. 
Things done befoze the Pemo2y of Pan What may be 
another County, oz in another Kingdom, Live in Eri 
be given in Evidence to a Jury, as Af. "<< 
in another County, &c. More 47. Sat 
4. 22.9. 27, 28 ,& 34. li. 6. 46, 47. 


Upon 
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payment. Upon Illue, payment at the day; pn 
ment befozo oꝛ after the dap, is no Evidey 
More 47. but upon Nil debet, it is gy 
Evidence, becauſe it pzoves the Iſſue, 
Upon Ifſue, Aſſets oz no Aſſets, o; fein, 
oz not ſeiſed, if one give a Feoffment, & 3 
Covin. in Evidence, Covin map be given in e 
dence, by the other, but not ik the Iſt! 
infeoffed oz not infeoffed, foz it is a Fj: 
1 * 1 quel, though made by Covin, 5 
Ho 
voluntary * — Conveyance is not fan 9 
Conveyance. lent, becauſe voluntary, but tis CEbiun 
of Fraud againſt an after Purchaſer 1 
fide > the atute avoids ſuch Deeds az 
bona tide, and on Conſideration if mate 
intentione to defraud Purchaſers, therein 
this Fraud muſt be found by the Jury, 
1 part, 486. 
Doomeſday- The Book of Doomeſday b2ought it 1 
book. Court, is good Evidence to pzove the Lu 
to be ancient Demeſne, Hob. 188. 2 
In Attaint, the Plaintiff ſhall not 9 : 
moze Evidence, noz examine moze del 
neſſes, than was befoze, but che Defends 
may, Dyer 212. | 
Copies of the Court-Rolls, are the olh 
— foz - Copy-holders, — (as 1 
ton, 75. tells pou ) they are call 
Recoveries ar© Tenants by Copy ok Court-Roll, ben 
that the Man- they have no other Evidence, concerning th 
nor bears an Tenements, but only the Copies of Co 


Intail of a Co- Ws 
pyhold, — Rolls. But Cook explains the Text, 

ew that Re- | 
mainders (after an Eſtate Tail ſpent) to be oy is a berter. | 0 


f | : 
dT 


Attaint. 


Court Rolls for 
Copy- holders. 
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ys, This is to be underſfood of Evidences 
Alienation ; foz a Releaſe of a Right 
p Deed, a Copy-holder (that cometh in by 
ap of admictance) may have, and that ts 
fficient to extinguiſh the Right of the 
opy-holder which he that maketh the Re- 
In Actions upon the Eale, Treſpaſs, 
attery o2 Falle Jmpz2iſoument againſt any 
ſtice of Peace, Payoz oz Bailiff ot City Special Kyi 
Town Cozpozate, Beadbozough, Poz⸗ gfnce upon 
eve, Conſtable, Tithingman, Colleco2 the General 
Subſidy oz Fifcen, in any of his Mas Iſſue,by whom 
ſkies Courts at Weſtminſter, 'o2 elſewhere, 
ncerning any thing done by any of them, 
reaſon of anp of their Dffices afozeſaid, 
dall other in their aid oz aſſiſfance, oz by 
ir Commandment, &c. They may plead 
e General Jſſie,and give the Special Pat- 
of their Excuſe oz Juſtification in Evi- 
nce, 7 Jac. cap. 5. 
General Ads of Parliament map be gi⸗ Statutes: 
n in Evidence, and ned not be pleaded; 
d ſo may General Pardons given by 
rliament, if they be without Excepti⸗ 
33 But commonly advantage of the Act 
given by the Act it ſelf to the Offen- Pardon. 
without pleading it, as by the lace 
of truly ſo called) general Act of Jn 
mpnity, every Perſon thereby pardoned, 
Ip plead the General Jſſue, and give the 
t in Evidence, fox his diſcharge : Which 
e —_ and which particular Statutes, 
* 110. 4. 76. 


S > 
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A p2ivate Act may be given in — "0 
exemplified under the Gzeat Deal, 0 
Copy of the Recozd ; but a p2inted Cay 
is no Evidence unleſs it be p2oved; % 
ought to be pleaded, but the Jury may fu? A 
| it, Dyer 239. 1 
Trover. Upon Not Guilty in Trover, the N 
fendant may gfbe in Evidence, that _ 
Goods were pawned to him fo v1 4 
That he diſtrained chem fo2 Rent, Y 
Damage-fealant : That as Sheriff, * 
vied them upon Execution, oz that he 11 1 
them as Tithes ſevered, Cro. 1 part, 10 9 
3 part, 43 5. Hob. 187. A demand u 1 
denial of the Goods is Evidence of aca 
verſion. 
W. Ik there be two Batteries . 
two Treſpaſ. Plaintiff and Defendant, at divers ting 
ſes, and the the Plaintiff is bound to pꝛove the tt: 
Defendane tery made the ſame day in the Declarain 
pleads « une and ſhall not be admicted co give muß 
Plaintiff re- dap in Evidence, as the Cale may be:“ 
plies, de inju- in Battery the Defendant pleaded, Sn“ 
714 ſua proprie, ſaule demieſne, and the Plaintiff rene 
—* — — a. De injuria ſua propria abſque tali cauſa, 1 
dene a Tref. in Evidence, the Defendant maintain? 
paſs ar ano- that the Plaintiff beat him the day 1 
ther _ tioned in the Declaration, and in the li 
Bot he ſhould place, which the Plaintiff ere 


— agg 4 gave in Evidence, that the Battery Vf 


ther time, in 
the ſame day of his Count, the Defendant did the other rah 


c. to which the Defendant may plead another juten 8 
the Plaintiff cannot then plead a Treſpaſs at another time," 5 
muſt conclude Sans tiel cauſe, &c. vide apres. ENT. 
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ade another day and place, to which the 
efendant demurred, upon the differnce 
zeſatd, Brownlow 1 part, 233. 19 Hl. 6. 
J. But upon not Guilty, it is other- 
iſe, though there be never ſo many Bat⸗ 
ies between the Parties. Littleton, Sect. 


Prohibition fo2 ſuing foz Tythes in Bock- 
o-Park in Eſſex, and ſurmiſed, that the 
nds were parcel of che Polleſſions of the 
iory of Chriſts-Church in Canterbury, and 
x ſaid Prior and his P3edeceſſo2s had held it 
harged of Tythes tempore. diſſolutionis, 
d pleaded the Statute of 31 H. 8. The 
efendanc pleads that the Prior and his P2e- 4 ,,, decinai- 
ceſſozs did not hold them diſcharged, and 4 = 
on Iſſue jopned thereon , the Evidence 
is, That che Prior oz his Pꝛedeceſſozs, 
e out of mind, &c. never paid Tythes; 
t no cauſe was ſhewn, either by unity of 


Neſlton, real Compoſition, oz other cauſe 10 ,;1 ae; 
thew it diſcharged : Cook ſaid it was no upon the Sta- 
idence, foz it is a Pꝛelcription in non de- tute far 
mando. Curia contra; fo; a Spiritual Pan TYthes, 2 


wy preſcribe in non decimando, and by the —_— = 2 


tatuce of 31 H. 8. he ſhall hold it dil⸗ n decimando. 
argedas the Prior held it ; and if he held in Evidence; 
dilcharged, non refert, by what means; "oP = 
2 it thall be intended by lawful means, — cpiricual 
d the Jury afterwards found it foz the perſons. Il. a: 
—_ Cro. 3 part, 2, 6, Keeble 2 part, 2 8 
Upon non aſſumpſit, in a general Indebi- 1n9;rarus 
us aſſumpſit, the Defendant may give in / anpſit. 
vidence, payment at any time, befoze the 
lon bzought, but upon a lpecial pzomils 
N 2 to 


A Chnrch- 
Book is no 
Evidence. 
Brownlow 

1 part 209. 
Poſtea 26. 
Aſſiſe pl. 4 


Caſe. 
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to pay Pony, &c. it is otherwiſe, Cauſa pz. 
tet; foz in the firſt Caſe, if there be no Debt, 
the Law will infer no pꝛomile. 

If a Church⸗Book, oz any thing elle he 
given in Evidence, which ought not to be 
allowed, the Court above cannot quaſh the 
Uerdict, except it be certified and returned 
with the Poſtea. Brownlow 1 part, 20) 
But the Court may oꝛ der a new Trpal, uy, 
on cauſe ſhewed, as foz exceſſive Damages 
CC. 

The Court will not permit the Jury t 
carry any Writings out with them, but what 
are p20ved, and under Seal. 

But here J recollect mp ſelf, and conſ⸗ 
der that this Chapter is of greateſt uſe to ou 
Circuit Pꝛactiſer, and therefoze J hall go 
no farther in ſcatter'd Jnſtances, but digef 
my farther Collections into a Pethod mo 
beneficial, which may be imp2oved by any 


P2actiſer, as other matter ſhall occur. 
Adlon of the Quatre defendes Crimgn feloniæ ei impoſut, 


&c. The Plaintiff cannot give in Evident 
words only, but acts, as arreſting, charging 
oz conventing him befoze Juſtice of Pea! 
foz Felony. Sanders verſus Edwards, Mic, 
14 Car. 2. B. R. 
If any Action ariſes on requeſt, as in To 
ver oz ſpecial P2omiſe, the Statute of Limb 
tation goes only to the requeſt, Juy's Call 
Mich. 1652. C. B. 1 Cro. 139. 
Declaration foz Wozds ſpoken in te 
pꝛeſence of A. B. and others, in Evidence! 
ſufkiceth that they were ſpoken in the yu 


ſence of others only, Winckheld and 1 
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Lent Aſſiſes Norfolk, 1662. per Hale Chief 
Baron. n = 

In Indebitatus fo2 carrying of Yerrings 
the Evidence was, he was a Pozter at Yar- 
mouth, and when Yerring-Ships came home, 
he went (of his own head) and carried up to 
the Defendants Paule, with other Pozters, 
ſo many Perrings 3 and good by Twiſden 
Judge of Aſſiſe, Norf. Summer 1662, Jermin 
verſ. Lucas. 

Jn Action fo2 hindzing to fit in a Pew, Pew. 
claimed by pꝛelcription, repaired, &c. ought Keeble 2 part, 
to be given in Evidence; and one may pꝛe⸗ 4 
ſczibe to ſit in the uppermoſt Seat in a Pew, 
Buckſton and Bateman, Mich. 14 Car. 2. 
B. R. 

In Action foz executing an Illegal Mar⸗ 
rant, &c. It's good Evidence to pꝛove the 
Juſtice of Peace acted as ſuch, without ſhew- 
ing his Commiſſion ; ſo on the Statute of 
Hue and Cry. Conſtables Caſe. Norf. Lent Aſ- 
lifes, per Hale Chief Baron. 

Action foz ſtopping up lights, &c. One 
had a piece of Gzound and builds an Youſe 
on part, and Leaſes it, then he ſells the 
other part of the Gzound to one who builds 
on it, and ſtops up the lights of che firſt 
Boule, the Leſſee has a good Action, But 
if two owe two pieces of Gzound, and one 

builds, che other may alſo build and ſfop up 
his lights, Palmer verſus Fleſher, Mich. 15 

Car. 2. B. R. 

Ik a Paſter always gives his Servant 
Povy to buy his Parkets with, it is good 
Evidence to diſcharge the Paſter in an Acti- 
on bzought againſt him foz Goods taken up 

N 3 on 
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on Truſt, by that Servant, Per Glyn Chiet | 5 
Juſtice, Mich. 1658. at Guild-Hall, Sir Tho.“ 


Rouſes Caſe, 


The Waiter declared, That the Defendant |? 
dug a Pit, and as he was dziving his Pozſe, 4 
he fell in the Pic, &c. To pꝛove the Ser- 
vant d2ove the Yozſe doth not maintain the |? 


Declaration. Stiles 335. 


A Water-courſe runs thꝛough my Gzound | ? 
to the G2ounds of J. S. where is a Pit tha | 
time out of mind uſed to be filled wich that! 
water, J may ffop the water in my G2ound, | * 
and uſe it as J will, ſo J do not turn the þ 
courſe another way, but when J have done? 
with it, let it fall into its own courſe, Per? 
St. John Chief Juſtice, C. B. Suff. Summen 


Aſſiſes, 1657. Smart and Tyſtead. 


Action foz wozds, You foz\woze pour ſelf | 
in your Anſwer in Chancery, Defendant | 
juſtifies. Plaintiff replies, de injuria fu Þ? 
propria abſque tali cauſa. Per Hale Summe | * 
Aſſiſe Suffolk, It's a good replication, ande? 
ſmall miſtake in an Anſwer ſhall not convict |? 
of Perjury, foz the Councel may miſtake 0; N 


his Clerk. 


Action foz not ſcouring a Ditch, by whid : 


the water overflowed his Land, &c. an | 


declare quod quidam Rivus run there, N. . 


Upon Evidence it appeared only a Aan 
flood, and good by name of Rivus, though it 


be dzy great part of the year; and it was heb | 5 
the beſt pleading of the courſe of this Rive | 


to put a place from whence it comes, and io 
to che Plaintiffs Land, without mentioning 
mean places by which ic ou, which may bt 


many. 
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many, and mult be pꝛoved if laid, Per Whit- 
field 1641. York. Clayton 96. 

Souldiers lying in an Inn fourteen days, 
are Gueſfs within the Cuſtom of Englahd, 
Harland's Caſe, per Whitfield, 1647. 

The Plaintiff in Action of the Cale inti⸗ 
tles himſelf by Pꝛelcription, to a Fold-courſe 
foz Sheep upon all the Lands in ſuch a Field 
on Michaelmas dap, and ſo to Lady dap, the 
Lands being unſown, and foz that the Des 
fendant put on Sheep, 8c. befoze Michael- 
mas dap and after, and thereby. fed the 
 Gzounds, &c. the Plaintiff could not take 
ſo good feed, actio inde. 

1. The Owner may put on Sheep and fed 
his own Gzounds befoze Michaelmas, unleſs a 
Cuſtom be to the contrary, which. ought to 
be laid in the Declaration, Contra of a 
Stranger. | 

2. It appearing that part of the Lands, 
&c. had been the Lands of the Plaintiff, who 
was Lo2d of che Manoz, and p2eſcribed as 
ſuch, and there being no exception of thoſe 
Lands in the Pzeſcription, the Plaintiff was 
non-ſuit; foz as to thoſe Lands the Pzeſcrips 
tion is gone by unity ok Poſſeſſion, Per Hale 
Chief Baron, Norfolk, Summer Aſſiſes, 1668. 
Branthwait verſus Hunt. 


Aſſumpſit. 


Jn Indebitatus, Covenant to pay is no 
Evidence, 2 Crc; 505. Noz Mony due foz 
_ by ſpecialty, oz on Recozd, Hob. 284. 

utt. 35. 


2 4 Eut 


184 


Baron and 
Feme. 


Iofaney. 
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But an Account ſtated foz Rent and other 
things, is good Evidence, | 5 
Indebitatus aſſ. againſt Baron foz neceſl, | 
ries foz his Wife, they muſt be accozding tz 
his Eſtate, as well as degree. Sidertin 128. 


If the doth not cohabit with him the Acting 
doth not lye. Ik the Goods bought by the 
Wife oz Servant come to the uſe of th | 
Pusband, although this be no binding Eui⸗⸗ 
dence, pet this pzeſumptive Evidence ſhall þ* 
charge him. Y 

Me may fo2zbid one oz two, 8c. to let her 
have Goods, but a general fozbidding allo s 
votd, Keeble 2 part, 554. . 

Per Hales Chief Juſtice, deins Age maybe 
given in Evidence on non aſſumpſit, in an u- 
debitatus aſſumptit, Keebles 2 part, 85 1. Paine 
and Bowman's Cale. 5 

In Indebitat. not foꝛ Monp, &c. delivery of 
Coꝛn oz other matter in ſatisfaction, is goo Þ* 
Evidence. Contra in a ſpecial Aion of tht F? 
Caſe an Aſſumpſit. Vide Keeble 3 part, 18. 

Indebitatus Iyes foz Pony won at Dice, Þ? 
Wiche's Caſe, Hill. 14, 15 Car. 2. B. K. 

Ak a pꝛomile be made to pay at a dap cet⸗ 
tain, and the day is paſt, the Plaintiff may 
declare to pay on requeſt : ſo if he declatt Þ 
on payment at a day certain, and give uu 
Evidence a pzomiſe on requeſt, i. c. when 
it is created on account which gives the dut?, 
fo2 there the time is ex abundanti ; but whe 
the Action is founded on the Contract, othet⸗ 
wiſe, foz there the Evidence muſt purlue 
the Contrac. Hill. 1650. B. R. Child's 


Caſe. 
Pu 
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Pꝛomile to reſtoze a Yozle hired foz a 


fourny, if the Yozſe dies in the Journy 
vithout the Riders default, his pzomiſe binds 
tot, Liſle's Caſe , cited in Matraver's Caſe, 


rin. 1651. B R. 

One bzings an Aſſumpſit foz 20 l. and 
tives in Evidence a pꝛomile if two would 
;rrender to pay them 201. apiece, good, 
ich. 1655. B. R. Thomas and Gerey. 
Indebit. foꝛ 501. b2ought by Edgar againſt 
hetham Clerk, The Evidence was; T. was 
debted to Edgar in 50 l. Chetham defires 
dear to let him take the 50 l. of T. and he 
ould give Edgar a Eill of Exchange to re⸗ 
ive lo much at London: accozdingly T. 
zomiles to pay Chetham the Pony, which 
zomile he accepted, and gave a Bill of Ex⸗ 
hange to Edgar; after T. became inſolvent, 
jen Chetham pꝛohibits the payment of his 
sill, whereupon this Action is bꝛought. 
er Wadh. Windham Juſtice Aſſiſe, Norfolk 
ummer 1663. The Action lies, foz Chetham 
wing accepted the pzomiſe of T. and given 
Bill, &c, is now become a Debtoꝛ to Ed- 
ar, until his Bill be paid, though he never 
celves the Pony of Thomſon. 

In Indebit. Jt is good Evidence againſt 
Je Father, that Phyſick was delivered to 
is Daughter at his requeſt, Stone-houſe 
erſus Bodvil, Hill. 14 Car. 2. B. R. 

One pꝛomiles a Bapliff, that if he would 
t one Arreſted be in his Youſe that night, 
e would deliver him in the mozning, it's a 
ood pzomile, and 112 oz the Plains 
ff may bzing the Attion. Benſon verſus 
rench, Paſch. 15 Car, 2. B. R. 

ns "IX 
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Indebitat. The Caſe was, the Plain 
ſold ſirty Comb of Rye to the Defendane , 
fourteen Shillings per Comb, to be deljy 
red befo2e Michaelmas, the Plaintiff vel 
red fifty Comb befoze the time, and bzoug 
this Action foz the Ponp foz it, and ga 
though it was agreed the Pony to be ui 
on the delivery of the laſt Rye. per u 
Chief Earon. EF 

1. Though the Agreement is intire, Ii 
the ſeygral deliveries make ſeveral cuf e 
tracts, . 

2. Though the payment was to be on | 
{aſt delivery, yet a time being let fo delia en 
it's intended to be paid when the deli er 
ſhou ld have been. 11 

3. The time being paſt , it's now a un 0 
and ſo Indebitatus lies. | 

4. The Defendant Hath his remedy . ie 
delivering the reſidue. Barker verſus Sum 
Lent Aſſiſe Norf, 1662. 7 

Account. The Court would not admit Evidenci|F 
account currant to maintain Indebitatus 
cauſe *twould involve the Court in at 

dious examination; but if the Account} 
been ſtated, then Indebit. upon the Acton 
is uſual. Keeble 2 part, 781. 

Indebitatus Aſſumpſit pro opere, 0? proc 
verſis mercimonijs, 02 pro ſervitio, 07 lab 
is good, and the particulars map be gil 
in Evidence: otherwiſe of an Indebitit 
generally, oz pro multis beneficis, &c. ts 
1 part, 781. Keeble 2 part, 552. 

Indebitatus lies foz a Poztfon aſter 
Joynture ſetled; ſo foz a thouſand poum 
on p;omile of ſo much foz every " | 
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poe Nail, but the Jyry may mitigate Da⸗ 
ages. Ib. 
4 pzomile to Parry B. within thzee 
donths, within a foztnight after they meet, 
d the party p2omiles again to Parry her 
thin three Weeks, this laſt pꝛomiſe is 
o diſcharge of the fozmer, being all with- 
i the time of thzee Months; but had the 
ſt pzomile been to Parry her. within ſome 
her time after the chzee Months, it had 
ſcharged the fozmer, Hite verſus Chaplin, 
aſch. 1658. B. R. 
Indebitatus by one, Defendant gives Evi⸗ 
ente that another was Partner with the 
laintiff at the delivery of the Mares, 
lainciff Non-ſuit, Franklin verſus Walker- 
orf. Lent Aſſiſe 1667, Per Moreton. Contr. 
| Treſpaſs, foz there Joynt⸗tenancy muſt be 
leaded, 
In Aſſumpſit in Fact, and non aſſumpſit 
leaded, a Releaſe cannot be given in Evi⸗ 
nce, unleſs only to mitigate Damages 3 
it it may upon un Aſſumpſit in Law, to 
ainfain non aſſumpſit. 
Indebitatus foz 91, Defendant pleaded non 
umpſit infra ſex annos, Iſſue inde, the Plains 
ff pzoved a Debt of 9 1. due ten years be⸗ 
Ne, and an acknowledgment of the Debt 
thin ſix years, and an offer to pay 51. foz 
he whole, i 
Per Hale, The Plaintiff Non-ſuit; fo2 the 
cknowledgment of the Debt is no moze 
jan is done by the Plea, but there muſt 
e a new pꝛomiſe of the Debt within fix 
ears, to make the Action hold, aud here the 
omile oz offer to pap 5 1. gives no _ 
| 02 


Nil deber, 
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foz the 2 1. Baſs verſus Smith, Suffolk, Sf 
mer Aſſiſe, 1668, 5 


Debt. 


Debt on a Bond to perkozm Coven 
to deliver poſſeſſion at the Terms end n 1 
the Leſloz, oz his Aſſigns 3 bzeach was ui? 
ſigned in not delivery to two Purchaſozs, wþ 
mand being made by both, and Jſſue ng 
thereon, in Evidence demand by one l5gn 5 
2 Cro. 475. 3 

Jn Debt upon a Contract, That the cu A 
trac was conditional upon Account, tk? 
there was no ſuch Account, ne leſſa pas my | 
mil debet, in Debt foz Rent. 

In Debt upon the Statute of 21 H 8, 1 | 
Farms, upon the general Jſſue non habt“ 
he may give in Evidence the taking fh 
pꝛoviſion of his Boule, accozding to the Pu 
viſo of that Statute. 27 H. 8. 21. h 

Debt on Bond to perfozm an Aw, 
ita quod the Award be delivered to the pu} 
ties, in Evidence, delivery pꝛoved to th® 
Wife, is ſufficient fo; the Jury to pꝛelun 
the delivery to the party himſelf.,, Per Hi? 
Norfolk Summer Aſfiſes, 1665. Trice uu 
Prat. 1 
At the ſame Aſſiſes, Per Moreton Juli, 
delivery to the parties Son is good Cvidentt\.! 
Violet and Cook, 7 

Debt againſt an Yeir, 8c. riens per 10 


ſcent, &c. a Feoffment given in Evid 


made befoze the Action that it was frau 
lene map be given in Evidence, tal ; 
pleaditÞ 


* 
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leaded, 5 Rep. Co. Gooches Caſe 60. 
ob. 72. Vide Fitz. Tit. Garranty 88. 


"F Deb againſt Erecutoz, who pleaded ne 
= mques, &c. Plainciff replyed, that he Ad⸗ 
I inifred as Crecutoz, and gave in Evidence 
Idminiſtration granted to bim by which he 
dminiſtred, good. Dyer 305. But a Gift 
f the Goods the Defendant may give in 
-vidence, : 

Jn Debt againſt Crecuto2s, and plene ad- 
iniſtravit pleaded, the Defendant cannot 
ive in Evidenc a Bong ſatisfied, where the 
*recuto2 and Teſtatoz were Dbligozs, per 
veritry Lozd Keeper, 33 Eliz. Perkins verſ. 
erkins. | | 

In Debt foz Tythes, Modus to a Uicar 
good againſt the Parſon, and ſo is a 
jodus to a Pariſh Clerk, Per Moreton Jus 
Lent Cambridge, 1667. Barber verſus 
DIET, 
In Debt againſt Executoz de ſon tort, 
tho pleads ne unques, &c. It is ſuffici- 
nt to charge him, by pzoving he hath 
— ok never fo little value. Clay- 
2N 6. . N 
| Againſt Executoz de ſon tort, who plead⸗ 
fully Adminiſtred, the Evidence was, the 
nteſtate made a Bill of Dale of his Goods 
the Defendant 3 who was bound with him 
n a Bond as ſurety, foz his Counter⸗ſecu⸗ 
ty, but the Goods remained in the Jute- 
ates poſſeſſion during his Life, foz ſome 
w hours; ruled -a fraudulent Deed by 
aarkly Juſtice, at York, 11 Car. Legard any 

ley. Clayton 39. Quære. 


Debt 
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If the Defen- Debt againſt Adminiſtratoz, who pn 
_—_ _ ed plene, kt. and gave in Evidence u 
1 ment, and good without pleading, per H 
c. The Plain- den, 1638. York, Clayton 65, Quere, #yl 
tiff muſt prove if Judgments be kept on foot by Fraud n 
Aſſets abet: given in Evidence, how can a Creditoz u 
thoſe Judg- Cues foz a juſt Debt, be pzepared to un 

ments. Hun- this Fraud? And Note, Jn Scire facts, 
zngt'n, by againſt an Trecuto; on Judgment per!“ 
Judge _ ſtator, the Defendant pleaded fully am; 2 
an, 33 Cc. 2. niſtred generally, and the Plaintiff denn 
red lpecially, and Hir William Jones & 3 

licitoz General moved to amend the Pu 

and Hale Chief Juſtice thought he ought! 5 

plead ſpecially, how fully admin 

Bradford verſ. Hutchinſon, H. 25, 26 Cu. 

B. R. 5 

Debt foz Rent on a Leaſe ; the Evid? 

to pꝛove the Leaſe was, that the Plain 

leaſed a Boule to the Defendant at a uu 

but no time mentioned, and it was ann 

at the ſame time, that che Leſſee was u 

to leave it without Half a years warn 

per Hake, Norf. Summer Aſſiſe 1668. Ji 

Leaſe at will, and che leaving on hill 

years warning, is but a Collateral au 

ment, and no part of the Demiſe, £7 

Ejectment. 1 


The Plaintiff Counts of a joint 1% 
made by A. and B. in Evidence it appt? 
that A. B. and C. were Joint⸗tenun 
that C. leaſed to B. and that A. an, 
leaſed to the Plaintiff, by 3 Juſt, agi% 
two it's good, 2 Cro. Jurdanes Caſe, 14] 
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Ne dona pas may be maintained by a 
viſe; and upon a Feoffment, a Leaſe 
d Releaſe; but a Fine and Releaſe will 
t maintain a Demiſe to Musband and 
life, 
When he that ſued an Elegit bzings an Elegir. 
fectment to try the Title, he muſt in 
vidence ſhew the Elegit filed. 
Count of a joint Leaſe made by two, in 
idence it appears they were Tenants in 
z)mmon, by 3 Juſt. againſt one, it's noc 
od, 2 Cro. 166, Mantles Cale. 
Count of a Leaſe by Husband, Evidence 
s a Leaſe by Pusband and Wife with 
tter of Attozny to make Livery, and *tis 
de in Rame of both, by 3 Juff, againſt 
je it's good, fo2 Livery as to the Feme 
3s void, 2 Cro. Gardners Cale. 
Df a Leaſe made 5 May 10. Regis ha- 
dum from Lady-day laſt paſt foz 21 
ars, Extunc prox. ſequent. In Evidence, 
Leaſe of 5 May 10. Regis habendurn 
dm Lady day laſt paſt foz 21 pears next fols 
wing the date of the laid Jndenture, 
judged good and affirmed in Erroz, Hob. 


Ejeckment of a Recto2zy, Evidence of the 
king of Tithes only, and not Entry into 
e Glebe, the Plaintiff was non-ſutt, Latch. 
>, Hems and Stroud. : 
The Rule to confeſs Leaſe, Entry, and 
iſter voth not extend to confeſs actual En- 
p upon a Leaſe, that is, the Title; But 
> Court ſaid an Entry ſhall be intended 
itil the Contract be pꝛoved of the other 
de, Siderfin 223, 

| | But 


Tryals per Pais. 


But he that makes a Leaſe, oz an q;,f 
figument of the Leaſe after the Commenc, |: 
ment, muſt be in polleſlion, &cc. : 

Jn Tjectment by Leſſee of Welle of the 
whole by many Co-heirs, which was may | 
by reaſon of che incertainty of the pu 
claimed by the Lefſozs, and per Cur, Leatt! 
of all Parts warrants Leaſe of ab! 
Keeble 2 part, 700. 3 

Ik a Truſtee ok a Leaſe be Leſſo; ir | © 
Ejecment, his diſclaimer in pais will |} 
avoid the Plaintiffs Title, 794. , 

In Tjectment, The Leaſe of a Guardia | / 
o2 Copy-holder will maintain the Declan 
tion, though void againſt the Lozd n 
Infant; but a Leaſe de Herbage, will uu 
of Meadow, Hardres Rep. 330. 15 

Tjectment of a Leaſe to A. of Landen 
the poſſeſſion of thye Tenants foz yearz, | 
deliLered to J. S. as an Eſcrow with Leun 
of Attozny to enter into all, and then 6 
deliver his Died, &c. Evidence, that th! | 
Actozny entred upon one Leſſee in name «| 
all, and delivered the Deed, Sc. Per Jos | 
Juſt. it's good enough, foz where the Fri 
hold is in one, his Entry into one Leſls 
foz years in name ok all the reſt is goo), 
Latch. 71. Dame Argols Caſe, ö 

Where one declares on a fictitious Leut 
to A. foz tha years, and within the lam; 
time declares of another fictitious Leal 
to B. of che ſame Lands, the laſt is uu 
good. Foz Treſpaſs foz the mean P2ofits 
mult be bzought in the firſt Leſſ&s Nan 
ut dicitur, . 
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In Ejectment the Dekendant ſhall not 
give in Evidence a fozmer Woztgage 02 
Conveyance made by himſelf, and there- 
| foze in ſuch Caſes tis left foz him that has 
the fozmer Poꝛtgage to get himſelf made 
Defendant befoze the Cauſe comes to 
Trpal. 

Ejeament of Tithes; a Leaſe foz Life 
of Tithes is good, if there be Church oz 
Church⸗pard co make Livery in, reſolvey 
in Trial at Bar, Wheeler verſus Hancher, 
Hill. 14, 15 Car. 2. B. R. v. Jones Rep. 321, 
22. 

Entry and Claim made upon the Land 
within five years after the death of the 
Baron of the Counteſs of Peterborough to 
avoid a Fine, ſhe being Illue in Tail, pꝛoved 
by one Mitnels, and allowed at a Trial at 
_ B. R. Mich. 15 Car. 2. Floyd and Pol- 
lard. 

Cuſtom of Copy-holders in ertream is to 
ſurrender into one Tenants Pands, in the 
pꝛelence of credible Witneſſes, A Surren⸗ 
der was made acco2dingly, but pzeſented to 
be done to another Tenant, pet being p20- 
ved to be done to a Tenant, it was holden 
by Wadham Windham Juſt. to be good: And 
by him, a Glove oz a Turf is a Rod to 
give Seiſin by, Mayes Cale, Norf. Summer 
Aſſiſes 1663. 

A Will under which Title to Land is 
made, muſt be ſhewn it ſelf, and the Pro- 
bate is not ſufficient. Contr, if it were 
on a Circumſtance, oz as inducement, oz 
that the Will remain in Chancery, oz other 
Court by ſpecial Dzver > ſuch Court, — 

Veri. 
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verſ. Chalkhill, Mich. 13 Car. 2. B. R. Keeble | 
I part, 117. 
Alſo Inrolment of a Ded, which n&1z 
no Inrolment, is no Evidence, ib. 
How a Parſon Me mult prove Admiſſion, Jnufticution 
in Ejc&mcnt and Jnduction, his reading and ſubſcribing 
of a Rectory the Articles, &c. and his Declaration in ® 
mall make out the Church of his tre and full aſſent aW. 
** conſent to all thoſe things contained in the þ * 
Common Pzayer, and this ought to iy | 
p2oved done within che time limited ) 
the Statute, but need not ſhew a Right in 
him that pzeſented him. * 
See Keeble 2 part, 484. In Evidence nn 
Inſtitution without Pꝛelentation, oꝛ Copy 
it, was refuſed by the Court, albeit a P: 
ſentation may be made by Parol, but pzod 
muſt be made of it, if there be Indudin 
upon it; I think it good Evidence. . 
The Illue was Fine uncertain, oz cu, 
tain two years Kent and no moze, th 
Evidence was of admittances on Surrender ß 
uncertain, but all under two years Rent 
Per Williams Juſtice, Nou ought to pzodi 
Fines on Deſcent, and Fines paid abo 
two years Rent, 2 Bulſt. 32. Allen verſs 
A Leaſe was made by parol and agreedt Þ* 
be put in Writing,and Jndentures beſpokt, #4 
but being held foz ten years, and no 1. 
dentures executed, it was ruled foz a Leal 
parol, Per Barkley Juſt. 13 Car. 1. You 
Clayton 53. " 
By Juſt. Berkley (1638. York, Hedgs 
cont. Clayton 57.) A Mill under Seal, pꝛobeb 
examined by the Oziginal, was allowed — N 


| 
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Evidence, Quzre, J think the Pzacice 
againſt it. 

A Leaſe and Releaſe were given in 
| Evidence to entile the Plaintiff, and they 
both were named hc Indentura, but were 
not indented: Good, Per Hales Chief Baron, 
Norf. Summer Aſſiſes 1668. Briant verſus 
Trendle. 

After default (in Ejeckment) the Defen- 
dant may confeſs Leaſe, Entry and Ouſter, 
and may give Evidence, and have all ad- 
vantages (except Challenges) and if the 
Plaintiff becomes non-ſuit, any one fo; the 
Defendant may p2ay it be reco2ded, 

Per H. Wyndham Juſt. Bucks Lent 68. Dr. 
Crawlys Caſe. Depzivation in Spiritual 
Court fo2 Simonp diſables from bzinging 
Ejectment, becauſe he can make no Leaſe 3 
pet quære. | 

If Poꝛtgago; continues in poſſeſſion 
without pzoviſion fo; that purpole in the 
Deed, he is Tenant at Mill, and ik he 
levies a Fine it's no Dilleiſin by him con⸗ 
tinted in poſſeſſion ſtill, becauſe after the 
Will determined he is Tenant at ſufferance, 
18 Chief Baron, Bedford Summer Aſſ. 
1669. 

Declaration on a Leaſe made 14 Jan. 30 
Elz. Evidence of a Leaſe ſealed 13 Jan. 
good, fo; if it was a Leaſe 13, it was a Leaſe 
made 14. 4 Leon. 14. 
| If the Declaration in Czecment be of 
Michaelmas- Term which relates to the firſt 
day of the Term, yet tis Patter of Evi⸗ 
dence, and examinable what dap the Bill 

D 2 | was 
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waz filed, and if twas after the day of „ 
Leaſe, all is well, Siderfin 432. ä 

Feoffments of 40 years ſtanding, any | 
polleſlion going accozdingly, you need nr 
pꝛove Livery, it may be intended per Juy, 
Rolls Rep. 132. 

The Common Rock on which ſo map 
have ſplit, is laping the Leaſe to be 4 
datus, and the Entry the ſame day, which iz 
a Dikceiſin, not purged by the Commence | 
ment of the Leaſe, foz where an Intereſt 
palles | a] is excluſive, and ſo the Entry the | 3 
ſame day, is befoze the Leaſe was to Con | 
mence, and is a Diſleiſin, but in caſes 1 4 
Dbligation where no intereſt paſles, it od "4 
contra, quod nota, 1 


Treſpaſs. 


Count of Treſpaſs done in one Acre, Cui 


dence of Treſpaſs done but in half chat Art, 
good, 2 Cro. Winkworths Caſe, 

The Lady Hatton bzought Treſpaſs u. 
bzeaking her Cloſe, and taking away 1 
Þozſe, &c. againſt two Defendants, the) 
plead Not Guilty, as to the taking of [He]? 
Pozſe, as to the reſt, they ſay that ti? 
Dozſe of one of the Defendants was in 1 
Cloſe, &c. and they took him out doing 
as little damage as they could, quæ eſt eaden 
&c. The Plaintiff replies de injuria 1 
propria, c. 

The Evidence was, That the Plaintiffs 1 
Lady of the Pannoz took the Mozle as u 
Eſtray, and it was cryed and marked, &. 
that che Defenvants refuſed co pay = Ky 


9 
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TX Peat, and took him away, befoze the year 
and a dap was out. 
0 1. Per Wadh. Wyndham Juſt. d'Aſſize, A 
L oꝛd may detain an Cſtcay fo2 Peat, yet no 
LT Treſpaſs lies if the Owner takes him, but an 
*© Acton of the Caſe lies foz the Peat. 
1 2. If the Action had been bzought againſt 
the Servant only, he muſk juſkifie, &c. But 
being bzought againſt Paſter aud Servant, 
this joint⸗juſtification is good. 
Cambr. Summer Aſſiſes 1667. Lady Hat- 
ton againſt Cotes and al. 
"BY Jn Treſpaſs, the Evidence foz the Defen- 
= dant was, That the Defendant had a Barn, 
and purchaſed a Way over the Plaintiffs 
Land to that Barn, after the Defendanc 
bought other Lands lying contiguous to that 
Warn on the one ſide, and to a Paven on the 
other ſide, and carried Carriages by that way 
to the Barn, and through it over his own 
new purchaſed Land. to the Maven. Per 
Hale Chief Baron, If J purchaſe a general 
Wap to ſuch a place, J may go from thence 
on my own Gꝛound whither J pleaſe.though 
I purchaſe the Gzound after the Way pur- 
chaſed, Summer Aſſiſes Norf. 1665, Heynſ- 
worth verſ. Bird. 
| Treſpaſs was bzought againſt many, by 
a School⸗miſtrels, foz taking away a Child 
(her Scholar) with a Scarf of the Wiſt- 
ſtreſſes; per Keeling Ch. Juſt, Jn Treſpaſs 
foz taking [things] all are Pꝛincipals that 
{are pzeſent and conſenting; Contra, in taking 
[ Perſons] And this Action lies not by the 
Piſtrels oz the Child, but foz the Scarf 
D 3 only 
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only, Lent Norf. Aſſ. 1663, Mary Copa 1 
Cale. 

Treſpaſs lies fo; Leflee in Ejedment us 
a fictitious Leale to recover mean 2 
during the continuance of that Leun 
mentioned on Recozd: And the — 1 
ſhall maintain it. Otherwile if bzongj * 
by the Leſloz, foz he is no Party to the © 
Action. 

But ſee Siderfin 239. Af a Recovery 12 / 
in Ejedment, and afterwards Treſpaſs j; [ 
brought fo2 the mean Pꝛofits bekoze v | 
Leale, nothing ſhall be given in Cvidenz 
but the value of the P2ofics, and not th, „ 
_ foz otherwiſe Trials would be iv 

nite, 

Allo if it be between the Parties 1. 4 
Recozd is an Cltoppel 3 ond lo the eu, 
held it ſhould be if it was againſt un 
Tenants. 

But quere if the Defendant be one * 
has a Title, if he cannot give this in l 
dence, foz otherwiſe it would be a gut 
miſchief. 

Treſpaſs lies not foz pulling um 
Pew in a Church faſtned to a Pillar ul 
a Chain, Contra, had it been fixed by An 
dꝛiven into the Pillar, Per Glyn Ch. ay 
Trevors Cale. 

Treſpaſs quare fregit liberam Warem 
ſuam, and took his Conies. In * 
appeared that the Plaintiff had den 
Chaſe in the place, which though it inclun 
Warren; pet a general Treſpaſs lies u 
but an Action of the Cale, C. of Ananls | 
Cale, Paſch. 1658. B. R. 1 
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| A per Earl Sergeant, It Bcaſts be im⸗ 
pounder, and the Key loſt, the Officer by 


$63 Replevin map bzeak the Pound, and deli⸗ 
„ver the Cattle, per Stat. Marlebridge, 52 H. 
|; © 1 3 21. . : i 
W Tenants in Common mulk join in Trel⸗ 
I paſs done againſt them, ſo Avowzy, Lead and 


ö * Lamſteads Cale, 7 Car. B. R. cited by Finch 


in Argument. Oꝛ Tenant in Common ſur- 


viving ſhall have Treſpaſs. 
; &F In Treſpaſs, The Defendant ſets fozth a 
conditional Feoffkmenc foz payment of Pony 
at luch a day and place, and that he paid it 
Jaccozdingly; Jſſue joined on the payment 


„at the day and place, Evidence of payment 
- befo2e the day is not good. Contra, had the 
* Special Patter been pleaded with acceptance, 


More 47. 
In Treſpaſs with Continuando to reco- 


ver mean Pꝛofits, an Entry and Poſſeſſion 


pot the Land befoze the Treſpaſs muſt be 
pꝛoved, and alſo another Entry after the 
reſpaſs. a 

| Jn Treſpaſs, the Defendant p2eſcribes to 
dig in che Common foz Clay, to repair an- 
j tient Youſes holden of that Pannoz, and 
4 cood, Berney verſ. Stafford, Norf. Lent Aſſiſes 
1667. | 

In Treſpaſs they were at Illue on Not 
uilty, and at the Alliſes the Defendant 


D 4 Rey- 


Son aflaulr 
demeſne, 
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Reynolds. But this was contrary to th A 
Opinion of Sir Orlando Bridgman, at the 
ſame Alliles, and contrary to 10 H. 7. 1. 


and 1 Bul. 92. 


Treſpaſs lies by Recovero2 in Erroneous 4 3 
Judgment fo2 a mean Treſpaſs, becauſe the Þ 


Plaintift in Writ of Crroz recovers al! 
mean Pꝛofits, and the Law by fiction of re; * 
lation will not make a w2ong-doer dil⸗ 
puniſhable, 13 Rep.Co.22. but Contra, where |. 
Act of Parliament reſtozes, &c. - 


Treſpaſs fo2 Aſſault and wounding in Suf, | 
the Defendant as to vi & armis non Cul. as 
to the other juſtification of molliter Mans“ 
ccc. in Norf. and ſeveral Tryals, . Per Hals“ 
Ch. Karon, Suff. Aſſ. Summer 1668. the | 
vi & armis can't be tried till the other e 


tried, Contr. Ik the firſt Iſſue of non Cul 3 
was as to the wounding; and by him Cvi- 
dence of Livery of Seiſin, generally ſhall Þ? 
be intended foz life only, | | 

The Defendant pzoved the Plaintif | 


thzeatned the Defendant by ſaying, Were 7 


it not Allile time, he would cell moze of 


his mind, which he laid, bending his Fil, 


and wich his Mand on his Swozd, pu 
per Cur. This is no Aſſault, as it would |? 
be without that Declaration: But it was |: 
farther ſwozn the Plaintiff with his Clhov | * 
puncht the Defendant, which if done in 
earneſt Diſcourſe, and not with intent of |; 


Uiolence is no Aſſault, noz then is it i |; 


Juſtification of Battery after a Retreat, 
Keeble 2 part, 545. 1 
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Tryals per Pais. 
The Mog of B. were put into the yardof 
A. and broke into the Land ok C. and 
did Treſpaſs, Action lies againſt A. though 


the Servant of B. did lok to them and ſerve 

them, by which the Owner had the ſpectal 

Poſſeſlſion of them. So if agiſted Cattle do 
reſpaſs, the Agiſtoz ſhall anſwer, Dawtry 
Merl. Huggins, Clayton 33. per Barkley, 11 Car. 
Vork. 

A. by Indenture of Uſes raiſed an Eſtate 
to B. in Fee, who regrants Zurbary to A. 
pe another Deed, and after A. levies a 
Pine to confirm the Eſtate and Uſes above- 
laid declared; this doth not touch the Tur⸗ 
barp, per Vernon, 11 Car. York, Clay- 
ron 42. 

Anp one imploped by an Oftkicer, is an 
Officer within 7 Jac. 5. to plead general 
Iſſue, and give the ſpecial matter in Evi⸗ 
dence, Clayton 54. : 
| Pzeſcription to Tether Equos & Boves 

pon ſuch a Balk, &c. Mares and Cowes, 
good Evidence within that Pzeſcription, Per 
Barkley, Clayton 54. | 
Per Hale, A Cozpozation may Eargain 
and Dell, though ic has been thought an Uſe 
pon Uſe, they being ſeiſed to the uſe of 
their Houſe: But J think it rather a Truſt 
than an Uſe, | 
If a Juſtice of Peace ſend his Mar⸗ 
rant to J. S. (who is no Officer) to bzing 
one befoze him, if J. S. be no Officer, he 
is not bound to execute it, pet if he does 
execute it, it's good, and he may execute it 

n any part of the County, And o a 

{Conſtable of one Town map execute a 
7 Wars 
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Warrant in any other Town in the tom i 
County, and any ſuch Warrant ts ag ng 
as the Juſtices Commiſiton is, per Hde 


Norf. Summer, Aſſiſes 1668. Wrongries Cale. 1 


In Treſpaſs againft one fo Glenn | 
on his Gzound, per Hale Norf. Sum. Aſi,” 
1668. The Law gives Licence to the bn 
to glean, &c. by the general Cuſtom ag 
England, but the Licence muſt be plenn 
ſpeciallp, and can't be given in Evidence u 
non Cul. 

Jn Treſpaſs quare Clauſum & Donn | 
fregit Et alia enormia ei intulit, after uu, | ; 
dick foz the Plaintiff and 60 1. Damagy | 


'twas moved foz a new Tryal by reaſons = 
exceſſive Damages, and upon Affidavic thi 


the Jury intended great part of the Dv| 
mages foz the Jnjury the Defendant didn 


the Plaintiffs Daughter, 8c. which cam F 


in under the & alia enormia, the Plaintif} * 


Had Judgment; and a difference was tan] 
that Damages ex turpi cauſa may be gin} 
in Evidence under this General Claule, ETL 
alia enormia, but from nothing elle, Sidennn 
225. Sippora verſus Baſſet. 1 


Trover. 


The Citizens of London gave in Evid | | 
their Cuſtom to take Toll, Jones 240. 1 
In Trover, foz an Yozſe pꝛoved of 151 


value, the Jury gave but 3 1. Damages 2 ; 


upon miſtake, they thinking that the pl Y 
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per Wadh. Wyndham; If the Jury had 
not been gone, they ſhould have mended 
their Uerdict; but a new Action. of Trover 
+ | ies foz Damages fo the Yozſe, in which 
„the Jury ſhall pꝛove the 3 J. given was only 
s foz the Converſion, not the value of the 
y Poꝛſe; and by him, Trover lies foz Goods 
« Win the Plaintiffs poſſeſſion, to recover Das 
0 mages foz the Converſion only, Tyndal verſ. 
Jolliffe Norf. Lent Aſſiſes 1660. 


In Trover by Adminiffrato2 where the 


Converſion was in the time of the Inteſtate 
the Plaintiff muſt ſhew the Letters of Ad⸗ 
| Fminiſkration, Contr. where the Converſion 
vas after his death, Per Hale Nort. Sum. Aff. 
1660. | 

Ik an Cftray be claimed within the year 


and the day, &c. and the Lo2d refuſes to 
deliver it; Trover lies, though the keping 
is not paid foz, and the Lozd ſays he decains 


4 foꝛ the ſame; and the Lozd can't detain foz 
the Peat, &c. but mult bzing his Action, 
Per Moreton Juftice Lent Norf. 1667. Bond 
ver. Paſton, Quære: vide Dent Tit. Treſpaſs per 
Wyndam contr. and I think is Law, Vide 
Rolls Tit. Eſtray 8 89. | 


28 
* "B25 


bp Moreton Juſtice, Pꝛoclamation may be 
made ok an Tffray by any Perſon, and it 
is not neceſſary that it ſhould be made by 
the Bell⸗man oz any other Officer, Vide 
Co. Entries 170. Barber verſ. Fawcet. In 
Trover, Jſſue was joined on tender of 
+ amends foz keping, &c. and Uerdict pro 
1 Plaintiff and Judgment. 
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Note, 


At the ſame Aſſiſes Daniel verſus Berney, 
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Note, IJ find Pzecedents, that in Tron, 
the matter of an Cſtray may be pleaded 6 
clally, oz given in Evidence on Not Guilty, 3 

Dats were taken from the Owner, an 
carried to a Piller to make into Sf 9 % 
meal, and befoze it was done, the Ouunn 
pꝛohibits the Piller, &c. and demandedt 1 
Oats, who, notwithſtanding, made 1 ; 
info Dat-meal, Per Barkley it's a Coube + 
ſion in the Piller, 1638. Clayton 5 7. f. 
wor ths Cale. 

On non Cul. The Defendant gave in en by 

dence, a Seizure foz Goods Fozeign oY oh 3 

and Fozeign ſold, Per Cuſfom of Lynn Non 
good, per Hale Norf.Sum. Aſſ. 1668. Hard 
verſ. Twells. 1 * 

A Pan lends his Yozſe to a _ L | 
Purpoſe, the Bailee abuſes the Yozſe, au, 
over wo2ks him, then the Lender tal 
the Yozle again. Per Hugh Wyndham 3 
ſtice Lent Aſſiſes Bucks. Trover lies nb! 
Conſtables Caſe. A 


Dower. 


In Dower,the Illue was ne unque ſeiſie * \ 
Dower, and foz the Plaintiff, a REY 
in Fer was given in Evidence to the Dub 
band, the Defendant would have given i u 
Evidence, a Seiſin in Tail with a Dun, 
tinuance, and then the Feoffment, 6c. att |: 
fo a Remitter, but it ought to be plenary 
Cur. Dyer 41. Noz an Eſtate upon co 2 
tion. 8 
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nt an Meir Poztgage foz years, and then 
nign Dower legally i. c. a third part of the 
phole, the Aſſignment ſhall bind the Pozt⸗ 
gage; Contr. if the Aſſignment be illegal, 
s of one whole Panoz when there were 
the Panozs 3 that being not as the Law 
would have done it. And if a Diſſeiſoz al⸗ 
gn a legal Dower, it's good: But if the 
heir Poztgage in Fee, and then allgn, &c. 
egally, &c. that is not good, becauſe the 
phole Fre-hold was out of him at the 
ime of Aſſignment, per Hugh Wyndham 
Juſtice, Bucks Lent Aff, 1668. 


Account, 


Againſt S. as Receiver of two 30 ls. and 
as Bailiff foz receiving his Rents fo; ſeveral 
„„ Fears, not laying any certain Dum of 
Rents t Per Carl Sergeant, The p2oper wap 
Is to find quod Computet, as to what is 
ertain in the Declaration and lo p2ovev, 
as the Mony was, but not to the Rents, and 
o he ſaid was the Opinion of Hale. But 
der Moreton Juſtice, the Uerdict ſhall be ge- 
eral, and it may be both ways, Sayes Cale, 
orf. Lent Aſſiſes 1667. 5 
Thus far J have made an Eſſay of a 
Pethod to be farther built upon by our 
22adiſer, and have given ſome Caſes, not 
n P2int, and (it map be) uſeful. J ſhall 
dd lome other Caſes, not ſo pzoper fo; 
Peads, except that of | Evidence | with 
which J ſhall conclude this Chapter. 


Evidence, 


Tryals per Pais. 
Evidence. 


Inſpection of a Deed inrolled may of 
given in Evidence, Contr. of a bare Dn 
not inrolled, oz of a Ded that norden 
Anrolment, Paſch, 1655. B. R. Gola, I 
Cale. 

An Inſpeximus lieth only ak Patter 45 
Reco2d, and not of a pꝛivate Deed, Kal I 
2 part, 294. 2 

A Deed to lead the Uſes of a Fine uw 
inrolled on che acknowledgment of in -: "i 
one of the Parties to it, and. was allow I 
by Glyn Chief Juſtice in Evidence, asl 
Chief Juſtice had done bekoze him, thay 
no binding Evidence, Turber verſ. Maddin 1 
Paſch. 1655. B. R. x 

An Nftice found at a Death, &c. mayh 3 
given in Evidence. 

A Uerdict againſt one, under whom ein. 
Plaintiff oz Defendant claims, map be aan, 3 
in Evidence againſt the Party ſo — 
Contr. if neither clatm under it, Duke al 
Ventres, Mich. 1656. B. R. 

Ik an Action be bzought on a Bm, 
which has ſeveral Proviſoes in it, the D 
kendant may plead Not Guilty, and aid hin, 
ſelf by any of the Proviſoes in Evidence 
But if Proviſoes be made to that Statute, 2 
which the Defendant may take advantaſ,/ 
he ought to plead it, and not give it in Cu 
dence, Per Roll Chief Juſtice, Mich. 1e 
B. R. Jones 320, accord, 
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Jointenancy fn Treſpaſs cannot be given 
| Evidence 3 but mult be pleaded in Abate- 


ent, Jones verſ. Randal, Hill. 1652, C. B. 
XX Arreſt and Impꝛilonment to pꝛove a Bank- 
pt muſt be pꝛoved by Record, Newby verſ. 
"Kichurſt, Paſch. 1659. B. R. In a Trial at 
Far, what Evidence pꝛoves a Bankrupt, Keeble 
part, 487. 
The Cuſfom of New- England to marry 
che Pagiftrate in the pzetence of a Pi⸗ 
aer, was allowed good by Hale Chief 
iſtice B. R. Trin. 1663. at Guild-hall, int. 
Hall & Hall. 
The Certificate of the King under his 
ign Manual was aflowed in Chancery foz 
oof without Exception, Hob. 213. 
Records, as Patents, Statutes, Judgments, 
ay be given in Evidence, Hob. 227. contr. 
Dyer 129. 
To pzove an Extent upon a Statute oz 
wgment, you mult pꝛove a Copy of the 
tatute and Judgment, as well as the Copy 
the Writ and Extent, 
# When Records are pleaded, they muſt be 
b pede Sigilli, contr. if given in Evidence, 
iles 22. Whites Caſe, 


Bankrupt. 


An Anſwer in Chancery, fs Evidence 


rainſf the Defendant himſelf; but the Bill 
uft be pꝛoved, Godb. 326. 
Ik the Party make Oath that he cannot 
d his Witneſs, then he is as it were 
dead, and his Depoſitions in an Engliſh⸗ 
ourt may be given in Evidence betwixt 
e lame Parties, Godb. 327. Not only 
e Plaintiff, but any Stranger may give 
e Defendants Anſwer in Evidence —_— 
Ke Lye 
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the Defendant, but not againſt othen 
Siderfin 221. A Bill in Chancery iber | 
Evidence againſt the Plaintiff him) 
where there are Pzocedings upon it, Ke; 
2 part, 499. 

Upon a Traverſe of a Leaſe parole jy 
years, viz. Abſq; hoc quod A. demiſit, | 
Nihil habuit in tenementis, map be given b 4 
Evidence, Dyer 122. 5 

Shewing a Gzant to dig Turks, is 110 
Evidence againſt a Pꝛelcription foz the lam 
but the Grant being the lame with the r 
ſcription, ſhall be taken as a Confirmatin 
Crew & Vernon, Moor 819. Quære tam 
vid. Moor 830. Mhere a Court of Piponi lf 
is claimed by Preſcription and Grant, oh 
good, 2 Cro. 313. Acc. 13 

In Treſpaſs foz taking Goods after I f 
ment, per confeſſion, non ſum informatus, I 
nil dicit, P2operty need not be pꝛoved ui 
Writ of Jnquiry , foz it would oppoſe t. 
firſt Judgment, Quod querens recuperet, al}? 
the Judges might have aſſeſſed Damages 
they would, Yelv. 151. Pet quzre, It , 
Defendant may not diſpzove Pzoperty ij 
mitigation of Damages; foz the Jury mil 
find no Damages, 

A Copy of a Deed, is good Evidai 
where the Defendant has the Deed and wi 
not pꝛoduce it, Per Vernon Juſtice, Cu 
ton 15. 5 

Do that there was a Revocation, is lu 
cient foz the Heir, without ſhewing tit} 
ed it ſelf, which was taken away by tif 
Defendant, lo that the Witneſſes to — 
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Releaſe pzoved the Leaſe without chewing, 
being taken away by the other ſide. 

A Did of Feoffment without Livery map 
be given in Evidence as a Releaſe, Per Berk- 
ley, 11 Car: Clayton 32. 
| If a Fine be given in Evidence, with five 
pears non- claim, &c. the Fine muſt be ſhewed 
with the Pzoclamations under Deal, aud the 
Tirograph will not ſerve. 8 

The Confeſſion of a Party muſt be taken 

whole, and not by parts; As if to pzove a 
Debt, it be lwozn that the Defendant con⸗ 
eſſed it, but withal he ſaid at the ſame 
ime, that -he paid it, his Confeſſion ſhall 
ge valid as to the payment as well as that he 
wed it, Per Hale Chief Juſtice, And ſo is 
Common Pꝛactice. | 

A Deed cancelled by Pzacice, was al⸗ 
owed to be read, in Evidence in Action under 
hat Deed, the Pzactice being pꝛoved, Hetley 

Againſt a Purchaſoz bona fide, recital in 

Deed of Ponp paid is not'fufficient, 
oz Acquictance foz the Pony, unleſs it be 
ff ancient ſtanding, and then it ſhall be pze⸗ 
umed. | ; 

The Deed to lead the Uſes of a Fine ſur 
onceilit, need not be p2oved per Teltes. 
Ak a Deed of Feoffment be ſhewn, but no 
Livery, Poſſeſſion going wich the Deed, is 
Evidence to a Jury to find Livery. 

At Guild-hall, Trin. 23 Car. 2. Hale Chief 
Juice cited the Caſe of Sir Paul Pindar, & 
Levari, &c. Was pꝛoved by a recital of it in 
another Reco2d,anv. Hale and Mainard demur⸗ 
red on the Evidence, and adjudged againſt 

"mM them, 


. 
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them, fo this Cauſe, viz. That it was pꝛobed 
there was ſttch a Recozd, that it was filed, 
that it was taken off the File. Eut (by him) 
generally without ſuch pꝛook, the Evidence 
is not good, becauſe one Reco2d may recite 
one that never was. 

The Jury are to decide the Fact, and Cy; 
dence is not given but to infozm chem in 
their Conſciences of the truth, foz although 
no Evidence is given of either ſide , yt 
they may give their Uerdic of one ſide y 
the other, 14 H. 7. 29. And therefoze al 
though two Witneſſes are neceſſary, wher 
the Trpal is by Witneſſes, as in che Civil Þ 

Law; yet they are not of neceſſity where th | 

Zryal is by Jury, And where Witneſt | 

Office of the are joyned with the Jury, pet they may u 
Jury. rejected, if they will not agree with th |: 
twelve, and the twelve may give their Ur 


* 
* 


dic. | 
The Jury afcer they are departed fron 
the Bar, may return to hear their Ci 
dence of any thing they doubt befoze | 
Verdict. bY 
Done inTayle, Sur Travers de done in tayle, the Witneſlys 
pzove, That another made the Done; this 
doth not warrant the Iſſue. 
In an Action againſt the Sheriff upo 
Extortion the Statute ef Extortion, that he took it fi 
verſ. vic. Barr⸗fee of Ine who was acquit, is go! 
Fee. hy | v 3 
; ellion is an Evidence of right, an 
— he that hath poſſeſſion may diſtrain tif 
Cattel of him that hath no Title, foz tif 
taking is in reſpect of the poſſeſſion, min 
than of che title. , 
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In Debt foz Rent upon a Leaſe, and Debt for Rent. 
null debet pleaded, ne unques ſeiſie de terre is 

good Gvidence, otherwiſe upon the Plea of 

riens arrere, 03 levy per diſtreſs. 

A Receipt of che laſt half pear is Evi⸗ 

dence that all befoze was paid. 
Cviction oz expulſion map be given in 
| Evidence upon nil debet in an Action of 


Debt fo) Rent, 


Parſon oz not Parſon, in ſuch Jſſue you Parſon. 
may give in Evidence a reſignation , al⸗ 
though it be in another County and Spiri⸗ 
| tual, 
In riens paſſe per le fait, Not his Deed Fair. 
map be given in Evidence. 
AJ Treſpas, quare clauſum fregit, with What ought 
Abuttals, all the Abuttals and deſcriptions {2 def Proved 
muſt be pzoved, But ik the Abuttal be Abus? 
laid North, &c. and it incline North, though ; 
not directly, it is ſufficient: & fic de cæte- 
118. 
— Upon this Illue, the account given to the ini 
D2dinary, ſhall not be given in Evidence, — _ 
noꝛ any reſpec had to it. 8 
That the Executoꝛ paid a Legacy, is Evi⸗ 
dence that he had Allets. 3 
Will. The Pꝛobate is good foz the perſo- what ſhall be 
nal Eſtate, but not to pzove a Will in Mri⸗ given in Evi- 
ting of Land by the Statute, | dence, and 
 Retital of other Gzants by Letters Pas pe 15 890d 
tents, in Letters Patents, are ſome Evi⸗ Recital In Ler- 
{ Defice, but not fit to be allowed, without ters Patent:. 
thewing the fozmer Letters Patents oz 
| a Copy, But the Jury map flud them. 
| (The p2oof of this lurmike in any Court Surmiſe to a 
of Recozd, ſhall ry given in Evidence Prohiblrion, 
2 in 
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Depoſitions. 


Lictletons 
Rep. 167. 


Sentence. 


Reeuſant. 


Fraud. 


Church. 
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in another Action , upon the ſame cuſtom, 


becauſe the Defendant in the Pꝛohibition 
cannot croſs examine. 

Depoſttions in the Court Chziffian, in the 
Court of the Council of York, touching the 
title of Land, of which they have not co⸗ 
nuſance, oz in another Suit . againſt him, 
who claimeth not under thoſe parties, by 
the Commillioners upon a Commiſſion 
of Bankrupt , becauſe the party could not 
croſs Examine , ſhall not be allowed in 
Evidence, But ſee Keeble 2 part, 348. 

But a ſentence given in the Spiritual 
Tourt touching Tythes, may be given in 
Evidence in an Action at Common-Law, fo; {7 
this is a judicial Ad. & 
To lap a cuſtom to a Youle and Land, 
to pzove it to Land only, not good, God- |? 
bolt 234. 1 

The Recozd. of Conviction of Recuſancy j# 
being burnt, may be p20ved by the Roll of |: 
Eſtreats of the Clerk of Afſiſe, ſigned ly | 
the Judge and delivered into the Pipe, oz by |? 
other Evidence (as a Fieri facies, &c.) may | 
be p20ved by other Evidence. 

A Voluntary Conveyance is not fraudi- | 
lent, becauſe voluntary; but it is a great 
Evidence of Fraud againſt a Conveyance | 
made bona fide, and therefoze this Fraud 
_ be found by the Jury, Keeble 1 Vol 
486. | 

*Tis good Evidence to Convict. one upon 
the Dtatute Eliz. foz not coming to Church, 
to pꝛove that the party was not at his Parilh 
Church, ſuch a Sundap, and the party may 
ſhew chat he was at Church — 1 
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After Evidence given, and the Jury ready 3 Try- 

to give their Uerdic 3 and then the Attoz⸗ 
ny General will not proceed, but daaws a 
| Juroz, and bzings another Jnfo2mation, none 
| of the fozmer Juro2s ſhall be admitted to 
give in Evidence, that the Jury were ready 
to give their Uerdict againſt the King in 

the firff Inkozmation, foz this ought not to 

be diſcoverep, fo2 ſo no benefit would accrue 

to the King by his Pꝛerogative to dzaw a 

Juro2, | : ; 
But this may be given in Evidence in What may be 


WE” | ; givenin Evi- 
| _— Action, where the King is not con⸗ — 2 


| flue, 


In Debt fo2 Rent upon non dimiſit, that = for Rent. 
the Leſſoz riens avoit in the Land at the time | 
of the Demiſe, may be given in Evidence. 

| Soupon Nil debet an eviction map be gi⸗ 

ven in Evidence. It the Lefloz enter into 


part, the whole Rent is ſuſpended; but if a 
ſtranger evict the Leſl&@ of part of the Land, 
the Rent muſt be appoztioned. 
Upon an Illue of Common appendant, &c. Common. 
common per cauſe de vicinage, cannot be given 
in Evidence, | 
Ik the Defendant plead ſon aſſault demeſne, Son Aſſault 
in Battery, and the Plaintiff reply, de inju- Demefne in 
ria ſua propria abſque tali cauſa, and ſo Iſſue Bitter). 
is jopned, if there was a batterp at another 
day, than what the Plaintiff and Defendant 
habe aſſigned upon the Plaintiff, and another 
upon the Defendant by the Plaintiff, the Uer- 
dict ought to be fo; the Defendant 3'foz if the 
| Defendant pzove any Allault made upon him 
{ by the Plainciff, this ought to be found fo 
him, although it was at another dap than 
C P3 what 


Surrender. 


Non aſſump- 
Ar, 
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what he hath alledged, koz the dap is not 
material: but upon ſuch ſpecial juſtification 
the Defendanc hath liberty to p20ve his 
Plea at any time, and the Plaintiff might 
have made a new aſſignment at another 


time, fo; peradventure there might be le⸗ 
veral Zreſpaſles at ſeveral times, to which 
the Defendant may have ſeveral Pleas, and 


therefoze if ſuch manner of pleading fhouly 


not be allowed, and ſuch Evidence, the De- | 
fendant could not tell how to help himſelf, | 
noz could know fo2 what Trepals the Adion | 
is bzought. Vide devant hic & apres cap. 13. | 
Ik the Iſſue be whether the Kings Tenant |3 
by Letters ſurrendzed to the King 02 not, 
the accepting of new Wetters Patents, 
which is a ſurrender in Law, is good Cbi⸗ 


dence, 


10 J. neither is the Plainciff bound to p2ove 
ic, foy the Iſſue is upon the afſumplit, ant 


not upon the payment of the 10 l. which 


might have been traverſed. . And althoug) 
*was ſaid, That in all Actions there is 1 


general Aue to be taken, which ſhall put. 
all the Declaration in Iſſue, and that mut 


in this be non aſſumpſit, oz nothing, pet b. 
the advice of all the Juſtices of Serjcants 
Inn in Fleetfirect, it was ruled as abovelatD 
Mich. 16 Car. B. R. between Holditch nl 


Brodrig. 1 have bern the moze particular Þ 
in this, berauſe J have known Plaintiffs | 


non⸗ 


Jn a ſpecial pzomiſe to pay 201. ifthe || 
Plaintiff ld pap 10 l. &c. and an aver 
ment that he paid the 10 l. Upon non a | 
ſumpſit, the Defendant ſhall not give in Cvi- | 
dence that the Plaintiff did not pay the 


AY YC 


- =. wad. (uy, & 
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non-ſuited in ſuch Caſes at the Allies fo2 
want of pzoving the averment : although 3 
mult confeſs J never agreed with the Judge 
herein that did it. Foz it is a miſtake to 
ſay, The Plaintiff muſt in all caſes pzove 
his whole Declaration; if he pzoves the 
matter in Iſſue, he ought not to be non⸗ 
ſuited. Rolls tit. Tryal, 1681. | | 
Ik an Advowſon be pleaded to be — Grant per fait 
Per fait, and this Ilſue is taken by a ſtranger uchelte it 1 
Ieo the fait, if it be found granted ſans fait, prove the cf. 
oz by another fait it is good, foz the Deed ER of the 


is ſurplus, and the effect of the Jſlue is upon ſue. 
the grant, not upon the fait. 
Ik an Impzifonment by. Dures at D. be ures. - 
in 'Iſſte, tis not material whecher he was 
Ever at D. oz not, fo2 the effect of the Iſſue 
is, if the Deed was made by dures. 

Da of a Feoffment pleaded by Deed, & Feoffment. 


Feoftment without Deed, oz another Deed is 
Food, fo2 the effect-of the Illue is upon the 
eFeoftment, not upon the fait. | 
Jn Elcape of a:Pziſoner, and the Jffue Freſp Suit. 
is, if the Gaoler immediately after the eſ- Eſeape. _ 
cape made freſh uit, if the Pziſoner hath — writ, the 
(caped a day and night befoze the Goaler —— oh 
new. it, and then he makes freſh ſuit, it cape are to be 
s lufkicient to pꝛove the effect of che ue, proved in an 
convenient purtuit is immediate frech Eſczpe. 
_ — De ee 
In Elcape againlf the Parſhal the Plain⸗ 
tin mult move the perton that efcaped in 
Laual tuſtody ante the Committieur, which 
Committitur eicher in the Parſhals Book, 92 
Mn Recozd is not ſufficient, without a pzoof 
f being in actual cuſtody ſince, Keebles 
Og». P 4 1 Vol. 


Non demiſit 
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1 Vol. 375, 775. der Kcebles 2 part, 33 
What may be given in Evidence upon gl 
Infozmation of negligent Eſcape, again 
the Parſhal of the Bings Bench, as a zz 
covery in the Oziginal Action, and ch 
Plaintifl allowed a Witneſs , becauſe þ | 
neither gains noz loſes. . 

Ik in pleading an Indenture of Demi 


node & forma. you miſtake the recital, and the Iſſue i 


What things 


non demiſit modo & forma 3 3 The miſhk 
ſhall not hurt, fo2 the effect of the Jun 
is upon the demile, | 
If the date oz number of years be mi 
ſtaken, tis fatal. 
If a Pan plead Not Guilty, he can 


may be given give in Evidence a matter juſtifiable, whi 


in Evidence 
upon the ge- 
neral Iſſue, 
Treſpaſs. 
Battery. 


win. 


Servant. 


Information. 


ſhall be a confeſſion of the Aa, foz thisi 
contrary to the Iſſue. As ſon aſſault demeh 
in Battery upon Not Guilty: but upon Ft 
Guilty in Treſpas foz beating ones tt: 
vant, per quod ſervitium amiſit, you may git 
in Evidence, that the Plaintiff did not ll 
his Service by the Battery. 

Noz upon nul walt fait, can he ſay, fuk 
entment repair devant le brief purchaſe. ' 

If my Servant without: — conſent pit 
my Catcel in the Land of another, J mi 
plead Noc:Guilty, and give this matter it 
Evidence; foz by putting the Cattel in, ir 
Servant has gained a pzoperty.. - 

Upon Not Guilty, he may give in oy 
dence a diſcharge by a Proviſo in; the (at 
Statute, fo; thereby he is Not Guilty, Cor 
tra formam Statuti, bat r not a Diſcharge Y 
another rare, 1 


Up 


CP 
I 
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Upon non habuit ſeu tenuit ad firmam con- 
formam Statuti, the Parſon map ſay, he 
k the Farm foz maintainance of his Poule, 
cozding to the Proviſo in Debt upon the 
At, 21 H. 8. n : 
But upon the Statute 5 E. 6. foz ingroſ- 
Ig, upon Not Guilty, tis ſaid, That the 
efendant cannot give in Evidence a Lt- 
ce accozding to the Provifo of the Statute. 
quære rationem. 2 | 
Upon ne unque ſon Receivor, &c. the De Account. 
dant cannot ſay that he paid the Pony 
co2ding to directions, 8c, 
In a Scire facias againſt Ter⸗tenants and Seiſin. Feoff. 
Feoffment pleaded befoze the Judgment went. 
{que hoc, that he was ſeiſed Tempore 
idicij, and Jfſue upon the ſeifin, that the 
offment-was--fraudulent,' to defraud the 
idgment, map de given in Evidence; but 
herwile, if the Illue had been upon the 
leoffment. e eee ee SY 
So upon riens per diſcent, by: an Heir fn Riens per dic 
bt upon an Obligation, What che Deken⸗ cent. | 
nc alienen the Aſſets by fraud and covin, 
d ſo void by the Statute of 7 El. may be 
en in Evidence, becauſe cheſe are the ge⸗ 
bal: ee eee 
In 'Trelpaſs'foz taking a ſtack of Cozn, Parcel. 
e Ebidente map be ok part, and the Mer? 
t as to four Combs oz Buſpels, Guilty, 
id as to the reſt, Net Guilty, n. 
Im an Infezmation foz Wtting, Pꝛint⸗ Libel. 
end Publiching a Libel,” That Copies 
re found in che 'Defenvanes Chamber, 
no publication, without difcourſing it 
delivery of it out, Keeble 2 part, 502. a 
I 
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Ik in the Cvidence it appear thut 
Bill was filed afterwards, nothing that 
Defendant had in his hands, and paid 
foze the filing of the Bill chall be an 
foꝛ otherwiſe there might be great incqy 
. nience, 

Plent admin; Upon this Plea the Executoꝛ may g 

ſtravit. in Evidence a retainer foz a Debt due 
himſelf of as high a nature; oz paynn 
ok Debts with his owu Pony, and thath 
kept Goods of the Teſtatoz in lieus lac 
alters the pꝛopert x. 

The Oꝛiginal need not be ſhewed i in Ct 
dence upon this Plea, noz upon the Ih 
Allets at the day, &c. becauſe the dy j 
agreed in pleading. Pet ſee Siderfin 43 

What Evi- They can have nothing but what is 1 
dence the livered to them in open Court, and gin 
Jury may hare in Evidence by the Party in Court, ify 
Exemplifica- Exemplification come out of Chance i 
tions. Mitneſſes examined there upon Dath, 1 
are dead, the Jury ſhall have this bi 
them; but if the Exemplification comm 
=_ ſome Wicneſſes alive and ſome tel 
— ſhall: not have it with them. Neth 
they have. aup Pedigree dat h! 
Pedigree. Herald at Arms, foz it is no Gvidence, n 
Ip infozmation foz direction, What e. 
deuce the Jury may have with them, fee 
14th Chapter. 

Not an Ole befoze an Skeheatos * 
exemplifies, na Teſtimoniel, no2 © 
of a Fine indeneed unleſs-exemylitied, 
they map fia the fame hyecially. 
N ene eee ann 

541 39 
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a Pan makes a Feoffment and after- Who may be 


s makes another, with Covenants that Wat nofles. 
vas ſeiſed, &c. and afterwards an Iſſue — 
ken upon the firſt Feoffment, the Fe- cither in Law 
[ſhall not be a Witneſs. or Equity, in 
1 an infozmation foz Uſury, the party 2795 or fe- 
not be a Witneſs, becauſe he would Uſury. 
p avoid his own Bonds, &c. and be 
in propria cauſa, | 
3 caſe of Forgery, Perjury and Uſury, the 
» grieved may have advantage by the 
ict, aud therefoze ſhall not be received 
Witneſs; but in Caſe-of an Indick⸗ 
foz Battery, he that was beaten may 
Witnels, becauſe he can reap no bene⸗ 
» the Uerdict in another Suit. Hardres 
$330, | 15 
h2ee- Pen wear an Arbitrement in Perjury- 
ſeveral Actions againſt them, upou 
Dcatute 5 Eliz. of Perjurp, tach ok them 
be a Witnels foz the other; but in 
Indictment of Per jurp upon 5 Eliz. the 
v grieved ſhall not be a Witneſs, koz he 
have 20 J. 2 24 


onventicle of thirty oz foꝛty is evidence Terror. 
derroz, 8c, Keeble a part, 54 89. | 


ommon experience tens us upon an Jus 
ent fox Battery, 8c. Led po — | 
be a Mitnels, becauſe tis only fo the 


x an Action ax6init the Pundzed upon Hundred. 
deatute of Winton, Cc. the Wife) liv 
of the Pundzed may bea Mienets, fe) 
not reaſon'that' he and his Leflee being 
nhabicant Hhoitld be both charged: If the 
ant be robbed of che Palkers Pony, 
| the 
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the Paſter may be a Witneſs to pꝛove ih: 
delivery of the Pony to the Servant befgy 
the Robbery, Rolls Tit. Tryal, 686. 
Proceedings A thing which is concluded in the Cccl, 
in Ecclefiaſti- ſiaſtical Court concerning Lands, is nat h 
cal Courts. pe given in Evidence to Juries, fo; tl 
Courts of Common Law are not to h 
guided by their pzoceedings, Mich. 22 Cx, 
R | 


Matter in.  Patter in Law is not to be given in Eu 

Vaughans 2 fo the Jury are only to try matters 

Rep. 143. of Fact. The adverſe Pute may demur u 

: ſuch Evidence. 3 H. 6. 36. 

1 wri- An ancient Writing that is pꝛoved u 

PR have been found amongſt Deeds and Chi- 
dences of Land, may be given in Evidence 
although the erecuting of it cannot be pu⸗ 
ved, foz tis hard to pꝛove ancient thing, 
and finding them in ſuch a place, by pie⸗ 
ſumption, they were honeſtly and fairly 
obtained and pꝛeſerved foz uſe , and ate 
_ from luſpicion of diſhoneſty, 24 Cat. 
B. 

Totum & pars. f Writing 02 Anſwer permitted to ie. 

klead in part, map be read in toto. 

Copy of Re- A Copy at part of a Recozd cannot be 

— given in Evidence, unlels tis p2oved that 
the part ſhewed in Evidence wall concerning 
the matter in queſtion - 

Tranſcript A Tranſcripc of a Recozd 03 Enrolment 

Enrollment, of a Dad may be given in Evidence, fo} 
they are things to be crenited, being made by 
Officers of Txuſt, | 

Council, The Council ok that Patty which nh 
begin to maintain the ſue: whether ol 
n 02 Delendant ought to conclude, 1 
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9 Juroz who is a Witneſs muſt be alſo Juror. 
don in open Court to give Evidence, 
he be called foz a Witneſs 3 foz the Court 
nd Council are to hear the Cvidence as well . 
the Jurp. 

The Jury map carry from the Bar an Ex⸗ Exemplifica- 
mplification under the Gzeat Beal of De⸗ on. 
oſitions in Chancery, but if they are not ex⸗ 

plified, the Jury can only look upon them 
t Far, but not have them with chem out of 
ourt. 

Jf one produce a Leaſe made upon an Leaſe upon 
Duclawzy, to prove a Title, he muft alſo n Outlzwry. 
noduce the Dutlawzy it ſelf: but if it be to 
nove- other matter, he needs not ſhew the 
Dutlawzy. And lo it is of an Extent, with⸗ 
ut ſewing the Statute 02 Judgment on 
phich the Extent is grounded, 
By Rolls an Office found after the death 


ff a Tenant in Capite of Lands in another Off. 


County, map be given in Evidence to try 
he Title of thole Lands, if there was a 
ecial Livery granted unto the Heir. 

If a Witneſs be Bail, upon mogion the Bail. 
Court will give leave to alter the Bayl, 
Stiles 385. | | | 

Debt on 5 El. 9. Becauſe che Wife did Wife. 


not appear, whereas he charged her and tens Charges. 


ded to her her charges, and though not laid 
what damages, pet being foz the 10 1. upon 
the Statute, not foz his damages foz her 
not appearing, and a Feme Covert being 
within the Statute, twas held good enough, 
3 Cro, 130. Leon; 12 2. Note, the being the 
perſon who was to appear, the charges are 
to be tendzed to her oz her Husband. _ 

| evt 


Chaplain. 


Duare impedit. 


Counſellor. 


Counſellor, 


Spark againſt on the general Path, as Mitnels fo the 


Keeble 1 part, 


505. 
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Debt foz 10 1. againſt a Witneſs, upq 
the Statute 5 Eliz. doth not Tye, unleſs ih 
TWicneſs hath his charges, and he is m 
bound to come without his charges fi 
paid: but if he accepts of 12 d. andayy 
miſe fo2 the reſt at the Trpal, he is boun 
and an Action lpeth againſt him, if he dug 
not come. Cro. 1 part, 522, 540. Good 
win againſt Wet. | 

A Copy ok his Retainer by a Noblemy 
entred in the Court of Faculties, denyedy 
be given in Evidence. Lictleton Rep. 1, Vit 
one that had ſeen it under the Yand an 
Seal of the Nobleman , was allowed; 
good Mitnels, becauſe the Plaintiff was; 
fkranger, &c. 5 | | 

Jn Evidence, he which affirms the mt; 
ter in Iſſue, ought firſt to make the pad 
to the Jury, Ib. 36. | 

A Counlelloz may be examined as a Wit 
neſs againſt his Clyent, ſo far as it is 0 
his own knowledge, not what his Clyen 
reveals to him, but what he knows only h 
his Clyents infomation. 

M2. Aylet having been Counſel fo? thi 
Defendanc, deſired to be excuſed to be ſwon 


Un 
co 


Plaintiff, to give the whole truch in Ci 
dente, which the Court, after ſome dilpun 
granted, and that he ſhould only reveal ſu 
things as he either knew befoze we was 
Counſel , oz that came to his knowledq! 
ſince by other perſons , and the particnlarst! 
which he was to be [wozu were particularl 
pꝛopoſed, viz. What he knew touching! 
Will in queſtion, and the Court only Jn 
{ 


ah 858988 


ö 
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the queſtion, whether he knew of his own 
Knowledge, - &c. ; 
y Criminal Cauſes againſt the King, criminal 

Witneſſes may be ſwozn, unleſs the Crime Cauſes. 
be Capital. 

Tenant at Will of part of the Lands Tenant at will 
was admitted to pꝛove Livery of Seiſin, 
and the execution of a Feoffment under 
which he held, Bulſt. 1 part, 202. 

Ik one be attainted of Felony and par- Attainted of 
doned, he ſhall not afterwards be ſwozn of Felony. 
a Jury, foz Porna mori poteſt, culpa peren- 
nis erit, and therefoze is not fic to ſerve on 
the Inqueſt, nog yet to be an indifferent 
Witnels, and two ſuch Perſons pꝛoving a 
Suggeſtion, were rejected, and the Pꝛohibi⸗ 
tion diſallowed, Brown againſt Craſham, 
Bulſt. 2 part, 154. | | 

Jn Treſpals with a ſimul cum, if nos Sint can. 
thing be pꝛoved againſt them in che fimul 
cum, they may be examined as a Witneſs, 


=> = = I = 


<= = 
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| 

| Stiles Rep. 401. So ek A 5 

| Neither he that pays oz takes Collection poors con- 
an be a Witneſs in fuch Caſes, \ cerDs, 


Ceſtuy que Truſt is not to be admitted a witneſſes. 
Witneſs where the Title of che Land 
comes in queſtion. | 

One who would have any Collateral Truſt. 
Title to the Land, as ik he hath a good 
Deed by che Anceſtoz who would charge 
the Land in the Bands of the Heir, is not 
tobe admitted an Evidence, 8 

But one who has an equitable Collateral 
— * the Land is admittable to be a 

nels, 


i _— ww CHEST "Co . — — _ Ak... le An a4 * _— __ — 
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King. The Kings Peſlage oz Letter ſhall ng; 
be allowed fo; Evidence between Party and 
Parcy; otherwiſe where the Patter waz 
ſecret, and that the King only had Per; 
ſonal Knowledge, as in Dir George Rey. 
nels Cale, Co. 9 Rep. 

Depoſition. Regularly the Depoſitions in Chancery 
of a Witneſs ſhall not be given in Cvi⸗ 
dence ik he be alive, although he be be; 
yond Sea, as in Ireland, &c. other wile if he 
be in France, 03 another Kingdom not ſubject 
to the Dominion of our King; 

Paſc.20 Car.2. Indidtment of Perjurp doch not dilable 

Colt verſ. Colt. a Mitnels; otherwile of a Conviqdion, 

Perjury. whether it be by Common Law oz Stz- 

| tute, 

Sid. 269. Upon a Potion there was a Rule made 

Conſent. by conſent, That a Deed ſhall be allowed 

| upon Evidence at the Aſſiſes without p2oving 
of it, which was allowed becauſe of the 
conſent. | | 

Mich. 18Car. 2. Upon Evidence at Bar it was agreed 

B.R.66. Smith that an old Impꝛopziation ſhall be pre⸗ 

ws 2 ſumed to be well and lawfully made. A Uicat 

Vier. might anciently been have endowed with- 
out a Deed ſealed, being only an Ozdina⸗ 
tion of the Biſhop, and Allotment of Pain 
tenance, AR 

Truſtee. A Truſtee cannot be a Mitnels concern: 
ing the Title of the ſame Land, the Ji- 
tereſt in the Law being lodged in him. 

Mic. 19 Car.2. By Twiſden and Windham, if an Action 

B. R. 67. be bzought againſt two, and no Evidence is 

Wires, given againſt, one, he may be ' a Witnels 
himſelf in the Cale. 


Agra» 
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Agreed by the whole Court, that if in pac, , car. 2. 
Evidence the Erecutoz give in Evidence, B. k.58.Nowel 
the Pzobate under the Seal of the Ozdi- v<rf- Wilſon. 
nary, nothing can be given to the contrary 
that he is not Executoz; foz Cauſes Teſta⸗ 
mentary belong entirely and oziginally to 
the Owinarp; and if the Will be fozg'd Will. 
the Suit ought to be in the Spiritual 
Court to repeal the Pꝛobate, accozding to 
4 H. 7. 12. Do of Letters of Adminiſtra⸗ Admialſira- 
tion it cannot be alledged that there was con. 

a Will; but if there be a Suic it muſt 
be in the Spiricual Court to repeal it. 
Pet ſome Books ſeem to the contrary, as 
Fitz. Eſtoppel 9. Bro. Teſtam. 4. 22 fl. 6. 52. 

21 E. 4. 50. a. Com. 282. 9 Co. 31. a. Old 
Entries 325. 1 Brownl. 79. Alſo upon Evi⸗ 
dence it may be p2oved that the Pꝛobate 02 
Letters of Adminiſtration were fozg' d. 

Jn Debt againſt the Heir upon an Ob⸗ Joint oblige 
ligation made by his Anceſtoz and J. S. tion. 
jointlp and ſeverally, J. S. was ſwozn a 
Witneſs fo2 the Plaintiff, 

Jn Treſpaſs againſt A. ſimul cum B. & Hill. 1651. 
C. B. & C. are admittable to be Wit⸗ Coram Roll. 
neſſes if the Plaintiff hath not arreſtey Jane 
them, oz at the leaſt demanded Pzoceſs of i 
the Sheriff to do it. - 

In Debt againſt the Heir who pleads Riens per de- 
Riens per deſcent, pzoof that the Father was ſcent. 
ſeiſed, and that the Heir did enter after. 
his Death, is well enough, fo it ſhall be 
_ Fee-ſimple till che contrary be 


In Debt by an Adminiſtratoz upon an Adwiniſtra: 
Obligation, the Defendant pleads Non eſt on. 
8 N factum, 


226 Tryals per Pais. 


factum, the Plaintiff in Evidence need not 
to ſhew the Letters of Adminiſtration, fo; 
this is admitted by the Defendants Plea of 
non eſt factum. | 
Where Plaintiff oz Defendant is Ad; 
miniſtratoz, if the Letters of Adminiſtra⸗ 
tion bear date after che Action bzought, that 
is well enough. 
Trin. 1650. A Clerk attending upon a Grand Jury 
Grand Jury, ſhall not be compelled to be a Witneſs 
co reveal that which was given them in 
Evidence, | 
Mich. 1650. The Copy of a pzivate Ac of Parlia⸗ 
Coram Roll ad ment may be given in Evidence; and if 
Guild-hall, upon Collateral Jſſue its to be pꝛoved that 


om RT I Y 


{ Ehitleron ver. cych an one was Juſtice of the Peace, 9 
Private Ad. JEaronet, &c. Common Reputation is ſuf- 
Juſt. of Peace. ficient pzoof without ſhewing the Commil⸗ 

ſion oz Letters Patents of the Creation, 
Kod. Termin. In Adion upon the Caſe fo2 retaining 
Servant, of his Servant per quod ſervitium amiſit, 
the Plaintiff ought to pzove that the De- 
kendant had conuſans that he was his et- 
vant. 
Hand. Chief Juſtice ſaid, Ik a Pan be over 


Sea 02 Dead; the Party ſhall be admitted 
to pzove his Band by Wicneſſes, oz com- 
paring with other of his Wricings, to which 
the Court agreed. 

Perjury. Plaintiff recovers againft the Defendant 
upon the ſole Evidence of J. S. and has 
Judgment, and afterwards J. S. was con⸗ 
vict of Perjury upon the ſame Evidence; 
notwithſtanding the Court would not itt 
aſide the Judgment, But if it had ben 
after Uerdic that an Jndicment of — 

ur 
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jury was depending againſt J. S. the Court 
would have ſtopt entring the Judgment till 
the Perjury tried. 

It was doubted by Twiſden, that if one Mic. 22 Car.. 
upon Evidence fozſ\wear himſelf, and afters B. N. Roy ver(- 
ward the pzincipal Action is annulled by ant. 
Writ ok Erroz, if afterwards he is indic- 
able foꝛ this. | 

By Roll, If one convict of Felony be Felony. 
pardoned, oz is burnt in the Yand, he map 
be a Witneſs again. 

After Con vic ion and Clergy allowed, one 
is capable to be a Witneſs per Cur. | 

Radford bzings an Action of Debt upon 24 Car. r. 
the Scatute of 5 Eliz. cap. 9. foz 10 l. Radfords Cale. 
againſt J. S. and declares that he was warn- 
ed by Subpcena to appear ſuch a day at one 
of che Clock in the Afternoon to be a 
Witneſs, &c. And upon Nil debet pleaded, 
the Subpcena given in Evidence was gene⸗ 
rally to appear at this day, and not at ſuch 
an hour ; and although a Subpoena to aps Subpens. 
pear at ſuch a day be of that effec, that 
the party ought to attend the whole day, 
and ſo as it was objected, includes that he 
ought to appear at this hour, yet in re- 
lpect of che variance it cannot be ſaid to be 
the Subpcena on which the Plaintiff did de- 
clare, and therefoze he was non-ſuited; 
and in this caſe no regard was had to the 
Ticket left with the Defendant, which was 
Iaccozding to the Declaration. | 

An an Action bzought by a Woman foz Marriage. 
flandering of her, by which the loſt her _ — 
Parriage with J. S. 3 with J. S. Rr 4. 

| 2 * 


Rot. 494 
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is not fraverſable, but ought a0 be pꝛoved in 
Evidence, 
Tithes. In Debt koz Tithes, if the Plaintiff de⸗ 
Crawly verſ. clares that he is P2opzieto2 of a Farmer, 


- its ſufficient, and may give his Title in 


Evidence, | 

Guardian. Guardian in Socage ſhall be admitted to | 
bea Witneſs koz the Inkant, koz he is ac- 

countable. 

Record. A Copy vf a KRecozd is not true, un⸗ | 


Lawrence lels it be tranſcribed in the lame Lan- 
verſ. Key. guage, and therefoze a Tranſlation ſhall 
not be given in Evidence, as where the 


Depoſicions. ſhall not be uſed as Evidence at a Trial 
Corone. although the Witneſſes be dead: But De- 
politions taken befoze the Cozoner, with 
pꝛook that the party that made them is 
dead, ſhall- be good Evidence; as it was 
ruled in the Cale of the King and Brown- 
ing, Paſch. 18 Car. 2. B. R. 

A Copy of a Recovery after long debate 
ſuffered to be given in Evidence, the Re- 
coverp it ſelf being burnt, And Hale ſaid 
Exemplifica- the Exemplification of a Recozd under the 


— 4 is in Latin and the Copy in En⸗ 
gli | | S 
Copy-hold, 4 Copy of Copp⸗hold Lands may be We 1 
given in Evidence where the Rolls are lof, ft 

92 not loſt, Mich. 15 Car. 2. B. R. Snow vel, i 

Cutler. ' 

Mic. 16 Car.2, Note, That the Depoſitions taken be⸗ 0 
B. K. foze the ComwHiſſioners ok Bankrupts t 
t 

' 

Z 

t. 

b 


Copy of a Re- 
covery. 


tion. Papoꝛ of Briſtols Mand was allowed fo) $ 
Evidence, Modern Rep. 117. Green and E 
Prouds Caſe. ſe 


On 
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* On an old Recovery the Court allowed 

it, though no Tenant to the Pracipe could 

be pzoved, but it ſhall be intended, 2 Cro. 
55. Mod. Rep. 117. 

A-ZTruſte may be a Witneſs againſt His 
Truſt, by Hale Chief Juſtice 3 but Twiſden 
doubted thereof, 

A Guardian in Docage ſhall be admitted 
to be a Witneſs foz the Inkant, foz he is 
accountable, 

Actual priſal eſt bone Evidence de pve 
Converſion ſans demand, Siderf. 264. 

Caſe in a feigned Jſſue out of the Chan- 
& cery to try the Fozgery of a Will of Sir 

Cuts, whereby he gave to his Couſin 
Dorothy, now Pickerings Wife, ſuch Lands 
foz 99 pears, wherein it was ſaid, That 
if ſhe ſo long»live was raſed out, and ſo 
made abſoluce foz ſo many pears, And 
one Pr. Baker was called a Witneſs foz 
the Plaintiff, who deſired che direction of 
the Court whether he ſhould be ſwozn, be⸗ 
cauſe he was Solicitoz in the Caſe foz the 
Defendant, The Court ſaid, That about 
the Patter befoze he was imployed he is to 
be ſwozn 3 but we will not examine him 
about any Pzivacies in what he is im- 
ployed ſince that time; And Mr. Attorny 
General ſaid he demurred in Chancery foz 
the ſame Cauſe, and was over-ruled to be 
examined. And it was held a Pan cannot 
give in Evidence an Yearſay, though the 
Pan be dead; but a Pan may give in 
Evidence an Pearſay of an Ac at the pꝛe⸗ 
ſent time, thereby to foztifie and cozrobozate 
what the other lays, | 
N 3 mM 


229 


6 


7 
7 


Tryſtce, 


Guardian, 


Trover. 


Cuts verſ. 
Pickering, B. R. 
Paſc. 24 Car.a. 


Solici tor. 


Hearſay. 


\ 


s 
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Paſc.27 Car.zg., In Ejectione, upon Not Guilty, upon 
in B. R. ver. Evidence to the Jury at the Bar, the Caſe 
Cotewell. was ſuch, That Cotewell had a Leaſe fo) 
years of the Pzebend of Sutton Regis in 
the County of Bucks, made in the time of 
H. 8. and being expired, he now claime) 
under a Leaſe from a Nominal Pꝛeben⸗ 
bary thereof founded in the Cathedzal of 
Lincoln : But the Plaintiff claimed by Let- 
ters Patents thereof from King James, 
made the 7th of King James co Brent and his 
Deirs, who granted the ſame to the Wiz 
dow of Sir W. Rawleigh and her Heirs, 
whoſe Daughter and Heir Sir Jervis Elwaics 
married ; and the Poſſeſſion was accozding 
to this Gzant; Whereupon the queſtion 
was if they ought to ſhew how it came to 
the Crown, Hale Chief Juffice ſaid, That 
the Statute foz confirmation of Patents, 
Jac. takes notice that Pꝛebend did come to 
the Bing. And in Edw. 1ſt. time was a 
device, that all that claimed Terra Regis 
ſhould ſew how it came to the Crown, 
which often vaniſhed away. Anv in late 
Times, in a Trial at this Bar, Pr. Latch 
did non-ſuic the Plaintiff upon the claim 
of Povaſtery Lands, although he p2oved 
the Mouſe had it, becauſe did not make 
out how it came co the Youſe ; but ſince 
that time the Court have intended it well 
come to the Boule, the Poſſeſſion having 
went accozvingly wich it: And he ſaid he 
was of Council in a Trial at Bar foz an 
Ampꝛopziation, where it was inſiſted that it 
was Pꝛeſentative till Edw. 4th's Time, and 
could not be appzopziated without the Kings 
| Licence, 
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A icente, quod Curia conceſſit, and he could not 
p2oduce the Licence, yet becauſe it was en⸗ 
oyed ever ſince Edw. 4th's Time as ap⸗ 
mopziate, the Court did intend a Licence, 
and that the Patent was loft befoze the 
Enrolment, and agcozdingly che Uerdick 
went then. The Defendant offered to 
read a Copy of a Leaſe out of the Leiger 
Book of the Dean and Chapter of Linclon, 
but it was diſallowed by the Court, foz 
the Book it ſelf is but a Copy, and a Copy 
of a Copp is no Evidence. And in this 
Caſe the Court did pzeſume the Gzant to 
King James to be loſt, and thereupon Judg⸗ 
ment was foz the Plaintiff, . 


Witneſs foz the Hundzed in a Robbery, 
Modern Rep. 73. 


* 35. per Twiſden, and Browns Cale 
IJ „ 


in an Action of Debt foz an Efcape on 
Nil debet pleaded, per Hale and Wild contra 
Twiſden. Hale ſaid he always allowed it, 
and ſo ſaid Wild Juſtice, Modern Rep. 116. 
Moſedals Caſe. 


One Coparcener not to be Evidence foz Paſc. 
B, R, Tr uel 


verſ. Caſtel. 
Coparcener. 


another in Ejectment, becaule the claims 
by the ſame Title, though not Party to 
the Duit, But the Daughter of her Differ 
map be ſwozn, foz although ſhe ſhould be 
Heir, pet her Pother may give the Lands 
to whom ſhe Will, being Fee-fimple. 


N 4 A 
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Copy of 2 
Leiger Book, 


A Pooz Youle-keeper may not be a Robbery. 


Entry and Suſpenſion may be given in Nil deber 
Evidence upon Nil debet pleaded, Modern Rent. 


Freſh Suit may be given in Evidence Eſcape. 


13 Car.2, 
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Tbid. Decree, A Decree pꝛoduced in Paper is not to by 
given in Evidence without Bill and gy, 
ſwer, per Twiſden. Dtherwiſe if not j 
Paper, 

Ibid. A pzinted Copy of an Ac of Parliament 

is not to be given in Evidence, if not g; 
amined by the Rolls and ſwozn, 

Atts of Parlia-- QA pzivate Act that concern'd Rocheſte. 

ment. Bridge, though p2inted by Raſtal, was ng 
allowed in Evidence, not being eraming 
by the Recozd. Otherwile of Generi| 
Statutes, there the p2inted ook is gon 
Evidence. Lamberts Perambulation, Co. Rep, 
and F. N. B. ate good Evidence, 3 Keebl 
91. 

King, Witneſſes may be ſwo2n againſt the 
King in Criminal Cauſes, not in Capital, 
Rex verſ. Percival, Hill. 15 and 16 Car, 2. 
B. R. | 

Book. A Pans Book of Accounts is no Cvi- 

Crouch and dente foz the Owner of the Book, but fo) 

* ©? y=_ the adverſe Party, foz his Book cannot be 

05 offs n= of better Credit than his Path, which 

b would not ſerve in his own Caſe, Ergo. 

Copy. A Copy of a Deed is good Evident! 

Deed, where the Defendant has the Deed and 
will not pꝛove it, per Vernon Juſtice, Clay. 
Rep. 15. Modern Rep. 4. 266. 2 Keeble 483, 
546. Moor 297, 


Copy. Copy of a Counterpart of a Leaſe, the 
Leaſe. A eale being loſt, given in Evidence and al- 
1 Mich. 15 Car. 2. Stroud verſ. Dr. Holt, 
. R. — 
Peed. Though the Seals be bzoken off a Ded, 
Seals. yet the Deed may be given in Evidence, 
Modern Rep. 11. 


De- 


Tryals per Pais. 233 


Defendant claimed by Patent to Vanlore Patents. 
in 22 ſac. tot talia tanta &c. (as Dyer) the — .. 
Duke of Somerſet, oz Abbey of D. had 
them; And though by way of Pleading a 
lawful Uſage be ſufficient, pet on Iſſue 
thereon, oz in any Evidence it map appear 
that the Duke oz the Abbey had a ſyb- 
ſtantive of bona & catalla Felonum, by Hales 
Chief Juſtice and the whole Court: Foz 
moſt Gzants of Abbey Lands as theſe are 
Relative, and no Subſtantive Gzants ap- 
pearing, the other Evidence was diſallow- 
ed, eſpecially foz that the Duke ok Somer- 
ſet was attainted, and ſo his Pziviledges 
thereby —— unleſs regranted, 3 Keeble 
456. in Sandford and Clerks Caſe, Moor 
297. 

Lamberts Peramblation, Co. Rep. F. N. B. Perambulatlon 
are good Evidence. Raſtals Statutes are good Statutes. 
Cvivence of General Statutes, but not of 
pꝛivate Acts, 

Ded with Seals tozn off admitted to de- Deed. 
clare uſe of a Recovery, Palmers Rep. 403. als. 
© Modern Rep. Tit. Evidence. | 

Legate oz Deviſee of an Annuity map Will. 
be an Evidence to pꝛove the Mill, if he 
bath received it, oz releaſed it; and this 
though after the Action commenced, Siderf. 

Rep. 315. p | 

The Cirograph of a Fine map be given Fine. 
in Evidence, but not given to the Jury; Recovery. 
but a Recovery may be delivered in Evi- 
dence, 2 Siderfin 145, 146. Plow. Com. in 
Scholaſticas Caſe 410. | 

Recovery in value in Cvidence may be 
given in Evidence, 2 Sid. 145. 
| | Decrie 
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Decree. Decree in Chancerp is not Evidence at 
Common Law, 2 Sid. 75. a 

Pariſhioners. Pariſhioners map be Witneſſes to a De- E 
viſe, by which a Pariſh claims Lands to P 
the Relief of the Pooz, 2 Sid. 109. E 

Bill. Will in Equity is no Evidence againſt 10 
the Plaintiff, But 

Equitable In- An Intereſt in Equity diſables a Man to 
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FH eereſt, be a Witneſs, 2 Keeble 345. - 
1 Eſcape. Upon a Trial at Bar it was agred that 2 
Ma; tn Debt upon an Eſcape, and nil debet C 
1 pleaded, Repziſal upon Freſh Suit may be 

Wl given in Evidence by the Defendant in ex- n1 
gilt i . cuſe of the Action. 6 


Foreign At- Cuſtom of Fozeign Attachment may be 
tachment. pleaded o2 given in Evidence, 3 Keeble 221. 
Creditor. Afcer four Ponths that a Dividend is 
made a Creditoz is a good Witneſs, foꝛ no 
other Dividend ſhall be intended, 3 Keeblc 
348. Bents and Mico. | 
Mic. 22 Car. . Foz making a Treſpaſs Continuando 
Continuando. there ought to be a Re-entry of the Plain- 
tiff, and foz the not p2zoving thereof, the 
Plaintiff ſhall have Damages only foz the 
firſt Entry, 
will, A Will under which a Title to Land 
is made to the Plaintiff muſt be ſewn it 
ſelf to the Court, and the Pꝛobate it ſelf 
is not ſufficient, 1 Keeble 117. Trial per Pais 
215. The lame Cate cited 2 Roll 678. between 
Bret and Bret, 10 Car. 1. 
Pash. 1631. The Copy of a Will accoming to the 
Will. Book of the Negiſter in the Court Chziſtian 
| ſhall not be admitted to pzove a Will of 
Lands, except the Poſſeſſion has gone a 
long time accozdingly. 3 
2 HRO 
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2 Roll 678. adjudged, That Pꝛobate of Probate. 
a Will by Witneſſes foz Lands is not 
Evidence at Common Law, although the 
P3zobate was good as to the Perſonal 
Eftate deviſed, betw&n Bret and Bret, Hill. 

10 Car. I. | / 

Upon Plene adminiſtravit pleaded, the Ac- Plene Admi- 
count given to the D2dinary ſhall not be firavir. 
given in Evidence, noz any reſpec to it, 

2 Roll 678. Turvics Caſe, Paſch. 7 Jac. per 
Cur. 

Recital of a Patent in another Patent is Recital. 
no Evidence ok the recited Patent, 2 Roll | | 
678. Trial per Pais 232, 235. Hardres 323. 

Af a Witneſs be convicted of Felony, Mrs. Cellers 
and afterwards pardoned, whether he ſhall caſe, Paſc. 3+ 
be therebp reſtozed to be a good Mitnels. Car. 2. B. R. 
And Scrogs Chief Juſtice, and Raymond 
Juſtice were of Opinion that he could not, 
becauſe the Pardon doth take away the 
Puniſhment due to the Nffence, but can- 
not reftoze che Perſon to his Reputation; , 1 
and of that Opinion was Juſtice Nichols, pardons. 
Moor 872. in Cuddington and Wilkins Caſe; 

But Juſtice Jones and Juſtice Dolbin cont. 
And afterwards Raymond was of their Opi⸗ 
nion: Foz in Hoberts Reports of Cudding- 
ton and Wilkins Caſe its ſaid that the Par- 
don takes awap not only pcenam hut reatum. 
Another quære was, Whether a Pan cons 
viTed and burnt in the Band be ſtigmati⸗ 
zed as to his Teſtimony: And Jones Ju- 
kice held he is not, becauſe the burning 
in the Band is no part of his Judgment; 
and is by 4 H. 7. cap. 13. only to notifie 
to the Judge that he hath had his Clergy 
befoze, 


=> 
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befoze, 5 Co. 50. a. Biggins Caſe, Eut ha⸗ der 
ving examined the Cale, do find no Judgment Be 
given therein, but compounded as ics Re- Ml the 
pozted both 3 Cro. 682. and by Moor 571. an) Ml bon 
Cro. ſays there were two Judges againſt two, WM In 
And Moor ſays it was agreed the King could if 
not pardon the burning in the Hand in an ed, 
Appeal: and in truth it ſeems to be part Ml be 
of the Judgment; koz the Entry is, Ideo B. 
conſideratum eſt quod le Offender cauteriz. fle 
tur in manu ſua leva. Raft. Entries, 1. b. 
56. a. But upon the whole matter it appears th. 
by Heſton g Caſe, cited in Foxley's Caſe, 5 L 
Co. 110. That the burning in the Yan St 
ts (by virtue of 18 Eliz. Cap. 6. whith ſaith 
the Pziſoner ſhall be fozthwith enlarged) in 
the nature of a Pardon. 
Trin. 32 car, Dangerfield was pꝛoduced as a Witnels, 
2. B. R. en Who had been found Guilty of ſeveral Jn- 
Cone 4 dictments of Felony fo; which he had his 
Cate. ler in. Clergy, and was burnt in the Hand, And 
tending ro upon other Jndictments he had been on 
kill che King. the Pillozy foz cheating, but had obtained 
his Pardon under the Gzeat Seal foz all his 
ſaid Offences, A Nueltion did ariſe, whe- 
ther he might be a Witneſs : and there - 
upon the-Pziſoner did deſire to have Counſel 
allign'd him, and it was granted. And 
Darnel one of his Counſel urgev, that Dan. 
gerfield ought not to be a Mitnels, foz he 
was blemithed, and the Pardon had not reſto⸗ 
red him, and cited 2 Brownl. 47. where its 
ſaid, that the King pardoned a Pan Attaint 
= giving a falſe Uerdic, that he ſhall not 
e at another time Impannell'd upon a Ju⸗ 
ry 3 foz though the puniſhment were - 
doned, 
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dotied, yet the guilt remains, 2 Bulſtr. 154. 
Brown verſus Craſhaw. Jn a P2ohibicion , 
the ſuggeſtion was pꝛoved only by two per⸗ 
ſons attainted of Felony, And Coke Chief 
Inftice cited Hill. 11 H. 4. 41. b. Pl. 7. That 
if a Pan be attainted of Felony and pardons | 
ed, he ſhall not after be lwozn upon a Jury, | 
becauſe he is not probus & legalis homo. 
But the Court willing to be thzoughly ſatil⸗ 
fied, ſent Juſtice Raymond to the Court of 
Common-Pleas - to know their Opinion in 
this point; and the Judges there relolved, 
That the burning in the Hand was quaſi a 
Statute pardon as to the Felony , and ag Clergy. 
to that he was a good Witneſs, and the 
Kings Pardon made him a good Witneſs ag Pardon. 
to the other Dffences ; but they ſaid, had he 
not been- burnt in the Pand, the Pardon 

would not have reſtozed him to his credit 

again, becauſe in his Teſtimony the People 

are concerned, and conſequently the Pardon 

will not depzive them of their Intereſt. 

And thereupon'the Judges here allowed him 

to be a good Witneſs 3 and with the Opi⸗ 

nion of the Judges of the Common-Pleas , 

as. to the burning of the Mand agree the 
Books of 5 Co. 110. a. Heſiton's Caſe, Hob. 
292. and Hob. in Cuddington verſus Wilks. 
But Moor 872. ſays Juffice Nichols was of 
Opinion, That if the Plaintiff had been 
convicted, the Judgment would have been 
otherwile. But Caſilemain was found not 
Guilty on the whole matter. 

Upon the Statute of Huy and Cry, at a Robbery. 
Tryal tome Pouſekeepers appeared as Wits 
neſſes, that lived within che EI 
being 


| 
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being examined, ſaid they were pooz any 
paid no Taxes oz Pariſh Duties. And the 
Query was, whether they were good Mit⸗ 
neſles 2 Twiſden went down from the Bench 
to the Judges of the Common-Pleas fy 
their Opinions, who faid, Judge Wild was 
confident that they ought not to be ſwozn, 
but Judge Tyrrel doubted, but after was a 
the ſame Opinion, becauſe when the Pony 
ts recovered againſt the Pundzed to be lei; 
ed they might be wozth ſomething, Mod, 
Rep. 74. | 
It was held in the Caſe of Meredith 
againſt the Yundzed of Warlington, Paſch. 
1657. That a Pariſhioner is not a compe- 
tent Witneſs to pzove the Bounds of a 
Pariſh where he is an Inhabitant, although 
he pay neither Scot noz Lot, but receives u 
.Alms of the Paciſh, becauſe he is ſubjed to te 
the Watch and Ward, and ſo is concerned Wl 6 
ſomething, though not ſo much as others: WM c 
Sty. N. P. R. 571, 572. t 
Upon Evidence to a Jury to pꝛove J. 5. t. 
Pedigree. to be Meir to W. S. the Court would not t 
accept the Pedigree drawn by an Herald f 
at Arms foz Evidence, noz would ſuffer e 
the Jury to have it wich them, but tis only a 
infozmacion foz direction. Paſch. 8 Jac. BR. WW. 
_ Edward Plumpton and Robinſon. 2 Roll. l 

687. | | 
Felons. Ik one be attainted of Felony and pardo⸗ 
ned, he cannot be either Juroz o2 Witneſs, 
Pardon. Contra per Coke. 2 Bulſif. 154. Brown and 
Craſhaw. Noz can a Recuſant Convict be 
Excommutl- 4 WMitnels, foz he is a perſon Excommuni- 
cate, Co. At 


Pariſnioner. 


<< CPF 
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At a Commiſſion of Review, in the Caſe 


between Bray and Whitchay, concerning the 


Will of Pz. George Bray of Lincolns-Inn, 

who gave thereby all his Eſtate to a Mo⸗ 

man he kept, and made her his ſole Execu⸗ 

trix, and waived his Wzother : Jt was laid 

by Juffice Ellis, That it was reſolved by the 

whole Court in the Caſe of Dutton upon 

a Trpal at Bar, concerning a Will foꝛged | 

by P;. Colt, that Depoſitions taken in Chan- pe poſitlons i 
cery, in perpetuam rei memoriam, upon a Bill perperuam rej 
foz that purpole Erhibited, cannot be given wenorian. 

in Evidence at a Trpal at Law, unleſs 

there be an Anſwer put in and p20duced 3 

and ſo he ſaid he hath known it ſeveral 

times reſolved, both in B. R. and C. B. 

Die Hardres Rep. Wat's Cale. | 


In an Inkozmation againſt P. That Mich 21 car. 


whereas he had cheated one Lee in a Patch, 2; B. R. The 


to the intent that the Lands of this Lee Bing *galoſt 


ſhould be charged befoze Parriage, he pꝛo⸗ peme covert. 


cured the Feme to acknowledge a Judgment 


to him, where in truth no Debt was due by 
the Feme; in this Caſe the Feme was admit⸗ 
ted a Mitnels foz the King, though the pꝛo⸗ 
fit of the YBusband was collaterally concern- 
ed, foz by this Cvidenes if it be found 
againls'P. che Judgment ſhall be ſet aſide, +, _ 


A4 Truſtee may be a Witneſs if he re- 


leaſe his Truſt, ſo if he be in pollellion of 
the Lands in queſtion as Servant. Siderfin 
315. ; 
Jn an Jnfozmatcion of Fozgery foz publi⸗ Truſtee. 
thing a fozged Deed, impozting the revoca- Legatee. 
tion of a Mill, to the pꝛejudice of the Ex⸗ 
erntezs and Legatees; *twas reſolved by 95 
a the 
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the Barons of the Exchequer, upon conſe⸗ 
rence with the Judges of the Kings-Bench, 
Firſf, That a Truſte who has conveyey 
over his Eſtate in Truſt, o; has aſſente 
thereunto, cannot be a Witneſs foz the King 
in this Cale, noz can a Legatec, noz any 
other perſon that is a loſer - by the Deed, 
oz may receive any advantage by the Uer⸗ 
dicts being found foz the King, Hardres Rep, 
331. Not's Cale, 

But in Deceit fo fozging a Will, a Le 
gatee was allowed and ſwozn as a Witneſs 
in the Trpal foz the Forgery, fo; this makes 
nothing to the pzobate of the Mill, oz Re 
covery of the Legacy in the Spiritual Court, 


- noz do they take notice of it. 


Indeb. aſſi uM. 
Account. 


Payment. 


Record. 


Matters that lye in Account are not to be 
given in Evidence on an Indebitatus Aſſump- 
ſit, per North Chief Juſtice, Modern Rep. 
270. 

In an Action of Aſſumpſit, grounded up⸗ 
on a pzomiſe in Law, payment map be gi⸗ 


. ben in Evidence, but not where the Action 


ts grounded upon an erpzeſs pꝛomile. Mo- 
dern Rep. 2 10. 
Jn Trover fo; Goods, the pꝛook depended 


on a Fieri facias, and venditioni exponas, which 


could not be found on Necozd, and admitted 
to be pꝛoved in Evidence. Hardres Rep. 323, 
32 | 


4. | 
A Uerdict foz a Leſſee , is good Evidence 
foz the Reverſioner in an Ejectment. Har 

dres Rep. 472. I 
Secus in caſe of Depoſitions foz the Leſſee, 
the Reverſioner without being Party 1 
uit 


Tryals per Pais. 241 
Suit can have no advantage > 472, 473. 
ibid. . 

The Ac ok general Pardon, cannot be Von debet. 

given in Evidence on non debet modo & for- General Par- 
nas, but ought to be pleaded, foz that it is don. 

not the general Illue within the intent of 

the Act. Hardres Rep. 421. 

Jn an Action on the Caſe, when the Re- Requeſt. 

| queſt is laid at one time in the Declaration, Another day. 
T a requeft at another time may be given in 

Evidence, Syd. Rep. 265. 

It was reſolved in one Long's Caſe, that wry. 
upon an Inkozmation upon the Statute of Per Twiſder 
Uſury, the perſon who bozrows the Pony Juſtice, 22 
may be a Witneſs after he hath paid the“ * B. R. 
PVony, but not befoze, Mich. 22 Car. 2. 

B. R. per Twiſden Juſtice. 

If an ancient Deed of Feoffment be ſhewn © 
but no Livery upon it, if poſſeſſion have — 
gone along with the Deed, this is good : 
Evidence to a Jury to find Livery, Roll. 1 
Rep. 132. | 

Ik a Condition be to pay Mony at a cer- Payment at 
tain day and place to avoid a Feoffment, ac- the day. 
ceptance befoze the day although he make an 
Acquittance , doth not maintain che Jſſue 
jopned on payment at the day and place, 

| Moor 47. | 

If A. Indite B. on the Statute 5 Eliz. cap. 9. Per jury. 
of Perjurp, as a party grieved, the pꝛolecu⸗ Proſecutor. 
toz cannot be a Witneſs againſt B. Roll 
685. 2 part. 

Evidence map be given to mitigate Da⸗ 
mages, in all caſes where Damages are to 
be recovered,. as in Waſt, that the Pꝛemil⸗ 
les were ruinous at che time, &c. oz burnt 

R by 
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by Enemies, &c. See Olive and Gwin's 
Caſe in Siderfin 2 part, 145. in the Exche- 
quet, good matter concerning Evidence, 
where *twas adjudged, that a Recozd had in 
Brecknock in Wales, under the Seal of Breck: 
nock, might be given in Evidence, See 
Hardres Rep. 118. 
Perjury. Judgment ſtaped, becauſe the Uerdic way 
latd upon the teſtimony of one Witneſs, 
and he fince convict of Perjurp in che ſame 
thing. Paf. 17 Car. 2. B. R. 
There ought to be two, where the Tryal 
is by Witneſſes, 


n FO et 1 36s. PETER 
SEES, 


Two Witneſ- 
ſes. 


CAP. AL. 


JE URL LINE 88 © oo Hd. mY 


The Juries Oath; why called Recog- 
— | _Ditors in an Aſſiſe, and Jurors in 
| | | a Jury. Of the Tryal per medicts- 
; tem lingue; when to be prayed and 
when grantable. Of a Tryal be- 
twixt two Aliens, by all Engliſh, 
Of the Venire facias, per medii. t 
tem lingua, and of Challenges to fuch BM q 


Juries. 
| 0 
| Aſſiſe, Enqueſt PE Jury having heard their Evidence, 9 
and Proof, are let them now conſider ok their Verdict: 
_ 8 But firſt they muſt remember their Oath in 
Vide 28 E. z. which in effect is, To find according to their 


23. Evidence, and therefoze they ſhould — 


TW 


3 
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had it be foꝛe the Evidence, but that the fozm 

and oꝛder of the Venire facias (which J have 

tyed my ſelf to follow) leads me to it after 

their Evidence, in theſe Wo2ds, Ad faciend. See Chap. I. 
quandam Juratam, J have already ſhewed 

the derivation of this Moꝛd Jurata , and 

what is the legal acceptation of it; only 

obſerve with our G2eat Maſter Littleton, 1 Inſt. 154. 
That the Mozd Aifiſe ts ſometimes taken 

foz a Jury, ſo as the Learned Commen- 

tatoz doth well Paraphzaſe, That the Wozd 

Aſſiſe is Nomen Æquivocum Aquivocans, be- Aſiaa for Fu- 


cauſe ſometime it ſignifieth a Jury, ſome- 414. 


time the Wyzit of Allile, and ſomettme an 
Ddinance oz Statute 3 but Jurata, is Nomen 


Egquivocum Æquivocatum, becauſe we always 


underſtand that Mozd ( accozding to the 


+ afozeſaid difinition) to be a Jury of Twelve 
Pen, ſo called, by reaſon of the Dath they 


take, Truly to try the Suit of Fiſt pꝛius, be- The Juries 


teen Party and Party, according to their Oath. 


Evidence. 
And as in an Aſſiſe, the Juro2s are called why called 


J Recognicors, from theſe wozds in the Mrit k<cognitors 


of Aſſiſe, facere Recognitionem 3 ſo upon a — . 


Niſi prius, they are called Juratores , from Jury. 
theſe wozds in the Venire facias, Ad faciend. 


quandam Juratam. 


In ancient time, the Jury, as well in 12 Kalghte. 
Common Pleas, as in Pleas of the Crown, 


were twelve Knights, as appears by Glan- 


vil, Lib. 2. Cap. 14. and Bracton, f. 116. 


The next wo2ds of the Venire facias, are 


Inter partes prædictas. Jn the fourth Chap- 
ter, J have inſtanced, That in ſome Caſes, 


a Jury ſhall be awarded betwixt the party, 
R 2 and 
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and a ffranger to the Writ and Illue; 3 
will now ſhew what the Jury ſhall be, when 
one of the parties is an Alien, the other a 
Denizen 3 and when both parties to the ue 


* are Aliens. 
ary per medi- This Trpal is called in Latin, Triati 
etatem lirgue, bilinguis, 02 per medietatem linguz. And this 
Trpal by the Common Law was wont to be 
Keeble 2 part Obtained of the King, by his Gzant made 
315. to any Company of Strangers, as to the 


Company of Lumbards oz Almaignes, oz to 


any other Company, that when any of them 
was impleaded, the moyety of the Inqueſt 
ould be of their own Tongue. Stanf. Plc, 
Cor. Lib. 3. Cap. 7. | 
Its Antiqulty. And this Tryal in ſome Caſes, per medi. 
ctatem linguæ, was befoze the Conqueſt, as 
appears by Lamb. f. 91, 3. Viriduodeni ſur 
conſulti, Angliz ſex, Walliz totidem, Angli 
& Wallis jus dicanto. And of ancient time, 
it was called Duodecimvirale Judicium. 1 Inſ. 
155. 
But afterwards this Law became univer- 
ſal: Firſt by the Statute of 27 Ed. 3. Cap.s. 
It was Enacted, That in Pleas befoze the 
Mapoꝛz of the Staple, if both Parties were 
Strangers, the Trpal ſhould be by Stran⸗ 
gers. But if one party was a Stranger 
and the other a Denizen, then the @ryal 
ſhould be per medietatem linguæ. But this 
Statute extended but to a narrow compals, 
to wit, only where both parties were Per⸗ 
chants oz Piniſters of the Staple, and it 


Pleas befoze the Papoz of the Staple: 
Eut afcerwards, in the twenty eighth pou 
0 
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of the ſame Kings Reign, Cap. rg. Jt was 
Enacted, 


That in all manner of Enqueſts and Proofs, 
which 'be to be taken or made amongſt 
Aliens, and Denizens, be they Merchants or 
other, as well before the Mayor of the Sta- 
ple, as before any other Juſtices or Miniſters, 
although the King be Party. The one half 
of the Enqueſt or Proof ſhall be Denizens , 
and the other half Aliens, if ſo many Aliens 
and Foreigners be in the Town or Place, 
where ſuch Enqueſt or Proof is to be taken, 
that be not Parties, nor with the Parties in 
Contracts, Pleas, or other Quarrels, whereof 
ſuch Enqueſt or Proof ought to be taken: 
And if there be not ſo many Aliens, then 
ſhall there be put in ſuch Enqueſts or Proofs, 
as many Aliens, as ſhall be found in the ſame 
Towns or - Places, which be not thereto Par- 
ties, nor with the Parties, as aforeſaid is ſaid, 
and the Remnant of Denizens which be good 
Men, and not ſuſpicious to the one Patty, nor 
to the other. 


- Do that this is the Statute which makes king. 
the Law univerſal, concerning the medieta- 

tem linguæ; fo2 though the King be party, 

pet the Alien may have this Tryal. And it 
matters not, whether the moyety of Aliens 

be of the lame Country as the Alien party 

to the Action, is : foz he may be a Portugal 

and they Spaniards, &c. becauſe the Sta⸗ 

tute ſpeaks generally of Aliens, See Dyer 


144. 


_ CH. - bh - C5 5 — 
- L SS IF, 2 AF - — 28 << * 5 2 hy 0 W N 
79 en. —— SY 23 = * IS” 1 

SR Inca = n : . — ako 0 
* — — — wr 4 — 1 Bs "Ip : » : ,, 5 
. Dr — — 8 pag 
— at — . 5 Cs w_— r 3 . 
» . Lon * - C » — 
p - . " — * » 
_—_— mn 6 x eo bY el — 5 +, In — 
- 47. Aa Bbc - : . r 
2 * "PL; WY ns An SY PEE 


_ >" wy 
AY ' = . 
* . 

"INS 
1 
> I 


— Y w Dr * A . . exe. bk 
OR — CO — Tas _ as 
FOR. EA ; 2 _ FS 64 w 
F I 
N 4 oe i 


N 
* 1 nee. Re 


R 3 And 


ES 


mg 


. 
3 - *.— a8 ' . » = 
- IS Oper ct 2 = þ 
- .. E — pee ne -—— MATT. 
ESI ak 4 — 2 k . 
vo = a — — ns —_— —_ 8 4 . — 
% — 
8 pe — . Fu 2 bn 0 rr my 
——_ 4 pars TR — — 
—— * — — — 5 9 — 3 >» . " + — >> RN (LID 
—— — —— — — — * « *, Wc; — N — - 
— — - 2 > N — — * * — 
Fo » a, 5 — — — — 5 — 
— 4 LO —— _ 4 — — — — * Wn g 
— — 7 F — 2 . 
== 2.2 x — : 
. * — * 
7 - * — A ed! ates T 
< i, Doron g = — a — 2 — 2 
5 — bon VIE” — 4 — . » — _— 7 
A TI TY YL 9 — . ” — . eg 
- > a — — —— 7 1 WY 


. 


Venire faci as, 


lingua. 


Tryals per Pais. 


And the fozm ok the Venire facias in this | 
p r medictatem Caſe is De vicinet. &. Quorum una medie. 
tas fit de Indigenis, & altera medietas fit & | 
alienigenis natis, &c. And the Sheriff ough © 
to return twelve Aliens and twelve Deni, 
Zens one by the other, with addition which! 
of them are Aliens, and ſo they are to he 
ſwozn. Eut ik this Dzder be not obſerves, Þ? 
it is holpen as a mil⸗return, by the © | 


tute of 18 Eliz. Cro. 3 part, 818, $844, 
So that Brook ſaps, it is not p2oper to call 
it a Zryal, per medietatem linguz, bccault 
any Aliens of any Tongue may ſerve, 
ut under his favour J think it pꝛoper 
enough. 

Foz People are diſtinguiſhed by their 
Language, and Medietas Linguz, is as much 
as to ſay, half Engliſh and half of another 
Tongue oz Country whatſoever. Though 
it be not material of what ſufficiency the 
Juro2s are, pet the fozm ok the Venirc fe 
cias, ſhall not be altered, but the Clauſe > 
Quorum quilibet habeat, 4 l. &c. ſhall be in, 
Cro. 3 part, 481. 

But ſuppoſe that both parties be Aliens, 
of whom ſhall the Jnqueft be then ⸗ It is tt 
ſolved, that the Inqueſt hall be all Englth; 
fo though the Engliſh may be luppoled to 
favour themſelves moze than Strangers, yt! 
when both parties are Aliens, it will be pt 
lumed they favour both alike, and ſo 1 
different. 21 H.6. 4. But if the Plea it 
befoze the Payoz of the Staple, and both 
parties Alien Merchants of the Staple, i 
ſhall be tryed by all Aliens. Stamford's Pless 
del Corone, 159. A Scotchman is a * 

an 
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and ſhall not have this Tryal. Egyptians 
are alſo excluded, when tryed foz Felony 
made by the Statute againſt them, 1 Phil. 
and Mar. Cap. 4. 5 Eliz. Cap. 20. 

Mhere an Alien is party, pet if the Try⸗ all Engliſh. 
al be by all Engliſh, it is not erroneous , 
becauſe it is at his peril, if he will flip 
his time, and not make uſe of the advan- 
tage which the Law giveth him when he 
ould, Dyer 28. 

The Alien ought to pꝛap a Venire facias, When the 
per medietatem linguæ, at the time of the Alien ſhould 
awarding the Veuire facias: Eut if he doth fa, ver t. 
it at any time befoze a general Venire distaten. 
facias be returned and filed, the Court may 
grant him a Venire facias de novo. Dyer 
144. 21 Hl. 7. 32. though it hath been 
queſtioned. 

But ik he hath a general Venire facias, he Tales. 

cannot pꝛap a Decem Tales, &c. per medieta- 

tem linguz, upon this; becauſe the Tales 
ought to purſue the Venire facias. 3 E. 4. 
11, 12. And ſo if the Venire facias be per 
medietatem linguæ, the Tales ought to be per 
medietatem lingue 3 as if fix Denizens and 
five Aliens appear of che p2incipal Jury, 
the Plaintiff may have a Tales, per medi- 
etatem linguz, Li. 10. 104. But if in this 
cale the Tales be general, de circumſtanti- 
bus, it hath been held good enough; foz 
there being no exception taken by the Des 
kendant, upon the awarding thereof, it ſhall 
7 intended well awarded. Cro. 3 part, 8 18, 
mans - > 


R 4 Af 


Where the 
Tryal of an 
Aliens cauſe 
ſhall be * 
Engliſn. 


Part Engliſh 
and part 
Aliens, 


Challenge. 


When the 
Allien ſhould 
pray a Venire 
fac i as per ne- 
dittaten. 
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Af the Plaintiff oz Defendant be Exe, 
cuto2 0} Adminiſtratoz, &c. though he he 
an Alien, yet the Trpal ſhall be by Englig, 
becauſe he ſueth in auter droit; but if it ty 
averred that the Teſtatoz oz Inteſtate, wiz 
an Alien, then it ſhall be per medietaten 
lingax, Cro. 3 part, 275. 

Mich. 40 and 41 Eliz. The Qugns 
Attoznep exhibited an Inkozmation againf 
Barre, atid divers other Perchants, ſome 
whereof were Engliſh , and ſome Alien: 
After Illue, the Aliens pꝛaped à Tryal per 
mediectat, Linguz. Eut all the Juſtices of 
England reſolved, That the Tryal ſhould be 
by all Engliſh, and likened it to the Cale 
of Pziviledge, where one of the Defendants 
demands P2iviledge, and the Tourt, as 1 
his Companion cannot hold Plea, there he 
ſhall be ouſted of his Pꝛiviledge, fic hic. More 


557. 
Wy the Statute of 8 H. 6. Cap. 29. In⸗ 


ſufficiency oz want of Freehold is no cauſe 


of Challenge to Aliens, who are tmpannelt 
wich the Engliſh, (notwithſtanding Stam- 
ford's Opinion, Pl. Coron. 160.) fo2 this 
Statute ſaith, That the Statute 2 Hl. 5.3. 
Hall extend only to Enqueſts betwirt De⸗ 
ntzen and Denizen. 

If the Defendant do not inkozm the 
Court that he is an Alien, upon awarding of 
the Venire facias, and ſo pzap a Venire facts 
per medietatem linguæ; he cannot challenge 
the Array foz this cauſe at the Trpal, i 
the Jury be all Denizens (notwithſtanding 
Stamford's Opinion to the contrary , and 
the Books cited br bim, fol. 159. Pl. — 

0} 
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Foz the Alien at his peril ſhould pꝛap a 
Venire facias, per medietatem linguz. Dyer 

. Vide Rolls tit. Tryal 643. 

Ik the Plaintiff be an Alien, he muſt ſug- 
geſt it befoze the awarding of the Venire 
facias 3 but if the Defendant be an Alien, 
the Plaintiff is allowed to ſurmiſle that, 
befoze oz after the Venire facias, becauſe the 
Defendants quality may not be known to 


him befoze, 27 HH. 7. 32. 


Ik the Defendant be an Alien, on notice 
given by his Attozny, to the Plaintiff oz 
his Attozny, the Plaintiff ought to enter it 
on the Roll, to have a Trpal de medieta- 
te at his peril; but the Court refuſed to award 
it fo) the Defendant, on his Affidavit chat 


he is an Alien, Keeble 1 part, 547. 


CAP, 


249 
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CAT 4H 


The Learning of General Verdi, 
Special Verdicts, Privy Verdids, ! 
and Verdicts in open Court; and 
where the Inqueſt ſhall be taken 
by default. Inqueſts of Office, 6. 
Arreſt of Judgment, Variance be. 
twixt the Nar. and the Verdict, 
Ge. f 


verald Erdit oꝛ Verdict; In Latin, Vere d: 
—— ctum, quaſi dictum veritatis, as Jud: 
cium, eſt quaſi Juris dictum ; Js the fn- 
ſwer and Reſolution of thoſe twelve Pen, 
concerning the matter of Fact referred to 
them by the Court, upon the Illue of the 
Parties. And this is the foundation upon 
which the Judgment ok che Court is built 
foʒ ex facto jus oritur; the Law arileth 
from the Fac ; wherefoze it is no wonder, 
that the Law hath ever been ſo curious and 
cautelous, as not to believe the matter of 
Fact, until it is \wozn by twelve ſufficient 
Pen of the Neighbourhood where the Fat 
The credit of was done, whom the Law ſuppolech to have 
Verdits. moſt cognizance of the truth oz falſehood 
thereof, which being ſwozn (fo2 the wozds 
are, Juratores predict. dicunt ſuper ſacrum. 
ſuum, &c.) is the Verdict whereof we now 
treat: And ſuch credit doth the Law giv! 


to Uerdics, that no pzoof will be m__—_ 
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ted to impeach the verity thereof, ſo long 
as the Uerdict ſtands not reverſed by At- 
taint. And therefoze upon an Attaint, no 
J Superſedeas is grantable by Law, Plo. Com. 
5 "od it is wozth our Dblervation, that the 
Law ſeems to take mo2e care of the Fad, 
than of her ſelf; foz the majoz part of che 
Judges give the Judgment of the Law, 
tholigh the other Judges diſſent, Eut every 
one of the twelve Jurozs muſt agree coge- 
ther ok the Fact, befo2e there can be a Uer- 
dict, which muſt be delivered by che firſt 
Pan of the Jury. 29 Aſſiſes. Pl. 27. 
3 And this Uerdict 18 of two kinds, VIZ. General or 
one general, and the other ſpecial, oz at ſpecial, 
: The general Verdict is poſttivelp, either General Ver- 
in the Affirmative oz Negative, as in Treſ⸗ dict. 
paſs, upon Not Guilty pleaded; the Jury 
find Guilty oz Not Guilty; and ſo in an 
Alliſe of Novel diſſeiſin, bzought by A. againſt 
B. the Plaintiff makes his plaint, Quod B. 
difſeifivit eum de 20 acris terræ, cum pertinen- 
tis: The Tenant pleads, Quod ipſe nullam 
injuriam ſeu diſſeiſinam prefato. A. inde fecit, &c. 
The Recogyvitozs of the Aſſiſe do find, Quod 
predict. B. injuſte & fine judicio diſſeiſivit præ- 
dict. A. de prædict. 20 acris terræ cum pertinen- 
— &c. This is à general Verdict. 1 Inſt. 
228. | 
A ſpecial Verdict, oꝛ Verdict at large is ſo : 
called, becauſe it finderh the ſpecial mats Ac. er 
ter at large, and leaveth the Judgment of 
the Law thereupon, to the Court; of which 
kind of Verdict it is ſaid, Omnis Conclufio 1 Inſtit. 226. 
boni | 


67 is De Os 
ee 
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boni & veri judicii ſequitur ex bonis & ver 

premiſfis, & dictis Juratorum. And ag: 

Special Verdict map be found in Common 

Pleas, lo may it alſo be found in Pleas 

the Crown, oz Criminal Cauſes that con, 
Toncern life oz member. 

The Court And it is to be obſerved, that the Cour 
cannot refule cannot refuſe a Special Uerdict, if it be per 
tinent to the matter in Illue. 1 Inſt. 228, 
A ſpeclal ver- It hath been queſtioned, whether the Jun 
dict may be Could find a Special Verdict, upon a ſpecial 
found upon point in Jſſue, oz no, as they might upon 
2 the general Jſſue. But this queſtion hat 
— 4; been fully reſolved in manp of our Books; 

| firſt in Plo. Com. 92. It is reſolved, That 
the Jury map give a ſpecial Uerdic, am 
find the matter at large, en cheſcun iſſue en 
le monde, ſo that the matter found at large, 
tend onlp to the Illue foyned, and contain 
the certainty and verity thereof, Lib. 9. 12. 
And in 2 Inſt. 42 5. upon Collection ol 
many Aut hoꝛs, it is ſaid, That it hath ben 
reſolved, that in all Activks, real, perſonal 
and mixt, and upon all Jſtues jopned, ge⸗ 
neral oz ſpecial, the Jury might find the 
ſpecial matter of fact, pertinent, and tend t 
ing only to the Iſſue jopned, and there⸗ c 
upon p2ay the diſcretion of che Court fozx4le Wl x 
Law. And this the Jurozs might do at ſ 
Common Law, not only in Caſes between WW 5 
party and partp, but alſo in Pleas of the Wl 4 
Crown, at the Kings Suit, which is a p2oot t 
of the Common Law. And the Statute of ſ 
Weſtminſter, the 2. Cap 30. is but an affit- i 
mative ok the Common Law. a 


And 


Ll 
&.8 Px ; 
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And as this ſpecial Uerdict is the o: fo2 A Free-hold 
es it upon Condi- 


the Jury, 1 Inſt. 228. lo in many 

5 moſt uantagions to the party, and elps — —— 
him where his own pleading cannot. AS found by Ver- 
fo) Example, ſaith Littlecon, Sect. 366, 367, dit , though 

68. Albeit a man cannot in any Action — 
plead a condition, which coucheth and con⸗ — 
cerns a Freehold, without ſhewing waiting 

of this; pet a man map be aided upon luch 

a condition, by the Uerdict of twelve Pen, 

taken at large in an Aſſiſe ok Novel diſſeiſin, 

oz in any other Action, where the Juſtices 

will take the Uerdict of twelve Jurozs at 

large: As put the Cale, a Pan ſeiſed of 

certain Land in Fe, letteth the ſame Land 

to another, foz term ok life, without Deed, 

upon condition to render to the Leſſoz a cers 

tain Rent, and foz default of payment, a Re- 

entry, &c. Wy fozce whereof the Leſſee is 

ſeiſedas of Freehold; and after, the Rent 

is behind, by which the Leſſo2 encreth into 

the Land, and after the Lell& arraign an 

Alliſe ot novel diſſeiſin of the Land againſt 

the Leſſoz, who pleads that he did no w2ong 

noz Diſſeiſin. And upon this, an Allile is 

taken, In this Caſe, the Recognicozs of 

the Aſliſe may ſay, and render to the Juſti- 

ces their Uerdid at large, upon the whole 

matter; as to ſap that the Defendant was 

ſeiſed of the Land in his Demeſn as of 
| Fe, and lo ſeiſed, let the ſame Land to the 

Plaintiff foz term of his Life, rendzing to 

the Leſſoz ſuch a yearly Rent, payable ac 

ſuch a Feaſt, &c. Upon ſuch Condition, that 

if the Rent were behind at any ſuch Feaſt, 

at which it ought to be paid, then it ſhould 

be 
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be lawful foz the Leſſo2 to enter, &c. B 
fozce of which Leaſe the Plaintiff was ſei, 
ſed in his Demeſn as of Freehold, and chit 
afterwards, the Rent was behind at ſuch; 
Feaſt, &c. By which che Leſloz entred in, 
to the Land, upon the poſſeſſion of the Leb! 
ſee, And pay the dilcretion of the Zuſti, 
ces, if this be a Dilleiſin done to the Plain, # 
tiff oz not. Then fo2 that it appeareth 1 


the Juſtices, that this was no Diſleiſn ÞF 


to the Plaintiff, inſomuch as the entry . 
the Leſloz was congeable on him, the Ji, i 
ſkices ought to give Judgment, chat the 
Plaintiff ſhall not cake any thing by hi 
Urit of Aſſiſe, and ſo in ſuch caſe the Leſſo, 
ſhall be aided, and pet uo wziting was ever 
made of the Condition: Foz as well as the 
Jurozs map have conuſance of the Leaſe, 
they alſo may as well have conulance of the 
condition, which was declared and rehearſed 
upon the Leaſe. 

In the ſame manner it is of a Feef 
ment in Fe, oz a Gift in Tail, upon Con- 
dition, although no Mriting was ever made 
of it. And as it is laid of a Uerdic at 
large, in an Allile, &c. In the ſame man⸗ 
ner it is of a Mrit ok Entrp, founded up/ 
on a Dilſſeifin, and in all other Actions 
where the Juſtices will take the Uerdid at 
large, there where ſuch Uerdict at large is 
made, the manner of the whole Entry is 
put in Iſſue. 

But in Alliſe of Rent it cannot be found 
to be upon Condition, unleſs they allo find 
the Died ok the Condition. 


0 
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©0 of a Confimation in Fee to Leſlie foz 


Per Hale Chief Juſtice, Guild-Hall, Hill. 
671. A ſpecial Uervic may be found as to 
Damages in an Action of the Cale; as the 
Tale was there, Viz. Pro Quer', and if ſo, 
Kc. then ſuch Damages; ik ſo, &c. then, 
Damages ſuch ; and he laid, he had known 
t ſo done in Debt, and the Damages three 
pays. 
5 Allo in ſuch Caſe, where the Enqueſt may General ver- 
Five their Uerdict at large, if they will take dict. 

pon them the knowledge cf the Law up- dt the _ 
n the matter, they may give their Uerdict 4 general yer. 
xenerally, as is put in their charge, as in diä, if the 
he Caſe afozeſatd, they may well ſay that Jury will find 


| Tins: "I ir, as was 
— 1＋ div not diſſciſe the Leſſee, if they Ants DM 
WOO Juſtice wind- 


bam, Lent A(- 


X o_= 


> -— (4 
<> 


W . / 


iſes, 168 1. In Yerdons Caſe at Cambridge. 


The Jury may likewiſe find Eſtoppel, 
phich cannot be pleaded as in the ſecond 
Repozt, f. 4. it well appears, where one 
oddard, Adminiffratoz of James Newton, 
bought an Action of Debt againſt John Den- 
on, upon an Obligation made to the Jn- 
teſtate, bearing date the 4th day ok April, 
Anno 24 Eliz. The Defendant pleaded, that 
the Inteſtate dyed bekoze che date of the 
Dbligation, and ſo concluded that the ſaid 
Eſcript was not his Deed, upon which they 
were at Illue. 

And the Jury found that the Defendant 
delivered it as his Deed, zoth July, Anno . 
23 Eliz. and found the Tenoꝛ of the _ in 

c 


— 2 
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hæc verba, Noverint Univerſi, &c. Dat. 
Aprilis, Anno 24 Eliz. And that the Defy, 
dant was alive 30 July, Anno 23 Eliz. gh 
that he dyed befoze the ſaid date ok th 
Obligation, and pꝛaped conflideration ok th 
Court, if this was che Defendants Daz: 
And it was adjudged by Anderſon Chix 
Juſtice, Windham, Periam and Walmeſl, 
That this was his Deed , and che real 
Note, That a Of the Judgment was, that although th 
Deed may be Dbligee in pleading cannot alledge the u. 
proted ro livery befoze the date, as it is adjudged i 
delivered 12 H6., 1. Which Caſe was affirmed n 
alten rhe date, be good Law, becauſe he is eſtopped total 
fore, hecauſe ant avermeent againſt any thing exrpzeſla 
it ſhall not be in the Deed; pet the Jurozs who are ſwon 
Intended ad veritatem dicend. ſhall not be eſtoppa 
written be- . Foz an Eftoppel is to be concluded to ſpa 
- which may be the truth, and therefoze Jurozs cannot i 
after the date. eſfopped, becauſe they are (worn to (pen 
12 Hl. 6. 5 the truth. i re nec 
Co etin 4. But if the Eſtoppel ez Apmittance t. 
roplead thar4 Within the lame Recozd in which the Iſl 
is a Hamlet in is joyned, upon which the Juro2s give theit 
B. and _ 2 Uerdi&, there they cannot find any thing 
Town of *--þ àgainſt this, which the parties have affirmn 
the Waſte, Nc. and admitted of Recozd, although it be nit 
9 H.6. 66. and true; fo; the Court may give Judgment 
the Jury can- upon a thing confeſſed. by the parties, at 
— the Jurozs are not to be charged with at 
would bea- luch thing, but only with things in whit 
gainſt the Re- the parties vary. Ib. Lib. 5. 30. 
cord. Do Eſtoppels which bind the Jntereſt i 
Efloppel. the Land, as the taking of a Leaſe ul 
=_ 4 4. 53. Pans own Land, by Deed indented, and ht 
like, being ſpecially found by the Jury, 4 
Cour 


ay 
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Court ought to judge, accozding to the ſpe⸗ 
cial matter; foz albeic Eſtoppels regularly 
miſt be pleaded and relyed upon, by.apc con- 
cluſton, and che Jury is ſ[wo2n ad veritatem 
dicend. pet when thep find veritatem facti, 
they perſue well their Dath, and the Court 
onght to judge accozding to Law. So may 
the Jurp find a Marrantp being given in 
ogg | _ it 1 not Jes, —_ 
cauſe it bindeth the right, unleſs it be in 
aWrit of Right, when the Miſe is joyned pleadel“ 
upon the meer right. 1 Inſt. 227. 
verdicts ought to be ſuch, that the Court Uncertaln 
may go clearly to Judgment thereon, and Verdicts. 
therekoze Verdicts finding matter incertain⸗ 
ly, oz ambiguouſlp, are infufficient and 
void, and no Judgment ſhall be given theres 
pon. As if an Executoz plead Plene Admi- 
niſtravit, and Iſſue is joyned thereon, and the 
Jurp find that the Defenvant hath Goods 
within his Hands to be adminiſtred, but find 
tot to what value, this is an uncertainty, 
ind therefoze an inſufficient Uerdic, Lib. 9. 
r : 
In all fpectal Verdicts, the Judges will Speclal ver- 
lot adjudge of any matter of Fac, but this dias. 
vhich the Jury declare to be true ok their 
dwn finding. And therekoze the Judges will 
lot adjudge upon an Inquiſttion, oꝛ aliquid 
ale found at large in a ſpecial Verdict, 
02 their. finding of this is not an affirma⸗ | 
on, that all which is in this is true. Si- 
derfin 2 part, 86. £247.95" I | 
It is the Dffice of the Jurozs, to ſhew the The 0fice of 
ericy ok the Fae, and leave the Judgment the Jury. 
f the Law to the Court. And therefoze 5 
: D upon 
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upon an Indickment ok Purder, Quod fe- 
lonice percuſſit, 8c. If the. Jury find per- 
cuſſit tantum, pet the Verdict is good, fo 
che Judges of the Court are to reſolve uy, 
on the ſpecial, matter, whether it was te 
lonice , and lo Purder, oz not, Lib. 9. 69, 
| nd. ik the Court adjudge it Purder, then 
the Jurozs in the concluſion of their Verdi, 
find the Felon Guilty of the Purder con- 
as, in 4 kbar. ut, 1 
verdlct find- Verqict that finds part of the Illue, 
log part of the and finding nothin 10 the reſt, is inluffi⸗ 
ue. ent foz the whole, becauſe they have nt 
tryed the whole Iſſue wherewich they ar 
C uu: As if an Jufozmation of -incruſton 
More s. be bzought againſt one, foz intruding inn 
a Peſſyage and an bundzed Acres of Land: 
upontbe general Ide, the Jury find againt 
the 9 85 t fo2 the Land, buc ſay nothing 
foz the Houle, this is inſuffifient fo; the 
whole. n 0 
Finding more ut ik the Jury give a Verdict of the 
than the Iſſue. whole Jſſue, and of moze, &c, that which 
— moze is 1 and all not ſtay 
ment: 2 Utile per inutile non vi- 
— kpey ti 3 Leon, a Rye 66. Cro 1 , part, 130. 
Keeble 1 part, But neceſſary incidents required by Law, 
289 the Jury map find. Sidertin 232. : 
Jury find the ſame, and a continual claim, 
that as to the continual claim is ſurplulagy, 

2 F H. 6. „ 95 20. bs, I" 5 
In ſome Caſes the Verdict may be fou 
** Plaintiff, and pet he chall be bar 
red. 5 | 


N 


95 


} 
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As 40 Aſſ. 6. in a Mortdanceſter, all the Barred. 
points of the Mrit found foz the Plaintiff, 
and pet he was barred fo2 this reaſon , 
foz although he was Heir ro his Father, yet 
becauſe the elder Bzother by the half blod 
did enter, he was barred. . + Sh 

Pet in many Caſes, nay almoſt in all, nere the 
the Jury' ought to find moze than is put verdi& ought 
in Illue, otherwiſe their Uerdict is not to be of more 
good; and therefoze they are to alſels Da⸗ _ bs In the 
mages and Cofts, becauſe it is parcel of their 
charge, as a conſequent upon the Iflue , 
though it be not part of the Illue in termi- 
, 

A Verdict muſt be ſufficient in matter 
and 'fozm, be the ſame ſpecial oz general, 
and thetefoze they muſt lay Damages and 

Coſts where the ſame ought to be found. . 

An Action of the Cale on Deceit was 
bought, foz that he ſold: unto the Plaintiff 

wo Dren, and warranited them co be ſound 3 

n not Guilty, the Jury found him Guilty 
5to one, and not Guilty to the other, and 
x00d; foz that the Action was founded not on 
be Contract, but the Deceit. 3 Cro. 884. 

ravenor ann Mete. . 
In Debt the Plaintiff declares that be 
jad Judgment ul Baron and Feme foz.. 
1 Debt ok the Wives, dum ſola, &c, that 


5 1 a be — 8 to El⸗ 
pe, the Jurp found the Vusband only in 

2 5 and eſcaped, and Judgment foz 
be Plaintfff, Roberts verſus Herbert, Hill. 
2 Car. 2. C. B. | 
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Damages by 
the firſt In- 
queſt, 


Attainr. 


Damages b 
the ful — 
queſt. 
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So in Treſpaſs againſt two, one comes 
and pleads Not Guilty, and is found guilty, 


Jn this Caſe, the firſt Inqueſt ſhall aſſeg 


Damages foz the whole Treſpaſs, by bot 


Defendants 3 and afterwards the other comes 


and pleads Not Guilty, and is found guilty; 
The finding of Damages by the firſt Ji 
queſt, to which he was not party, ſhall bin 


him; and therefoze if the Damages ar 


outragious, and erceſſive, the Defendant in 
the laſt Enqueſt ſhall have an Attaint. Lib 
IO. I19, 


Do in Treſpaſs, Quare clauſum fregit, if 


Iſſue be joyned upon a Feoffment, and the 
Jury give outragious Damages, an Attain; 
lies; foz the inquiry of Damages is conſe 
quent and dependent upon the Iſſue, an 
parcel of their charge. Ibid. 

In the iich Repozt, fo. 5. It was tv 
ſolved, That in Treſpaſs againſt two, where 
one comes and appears, &c. againſt whon 
the Plaintiff - declares with a ſimul cum, 
&c. who pleads and is found Guilty, am 
Damages aſſeſſed by the Enqueſt, andab 
terwards the other comes and pleads, att 
is found Guilty; The Defendant which 
pleaded laſt ſhall be charged wich che D 
mages taxed by the firſt Inqueſt ; foz the 
Treſpaſs which the Plaintiff had mal! 
joynt by his Writ and Count, and dont 
at. one time, cannot be ſevered by the JV 
rozs, if they find the Treſpaſs to be dont 
by all, at one and the ſame time as thi 
Plaintiff declared. 


90 


/ . pas T 
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Do in the Treſpaſs againſt divers De- 
fendants, if they plead Not Guilty, oz le⸗ 
veral Pleas, and the Jury find foz the Plain⸗ 
tiff in all, the Jurozs cannot aſſeſs ſeveral 
Damages againſt the Defendants, becauſe 
all is but one Treſpaſs, and made joynt by 
the Plaintiff by his Wric and Count, And 


although that one of them was moze mali⸗ 


cious, and de facto, did moze and greater 
mong than the others, pet all came to do an 
unlawful act, and were of one party, ſo that 
the act of one, is the ac of all, of the ſame 
party being pzelent, But in Treſpas againft 
two, if the Jurozs find one guilty. at-one 
time, and the other at 'another time, there 


261 


Several Da- 
mages. 


Vide Devant 


cap. 4. 


ſeveral Damages map be taxed, But ik 


the Plainciff bzing an Action of Treſpaſs 
againſt two, and declare upon a ſeveral Treſ- 
paſs, his Action ſhall abate, And this is the 
diverſity between the finding of the Jury, and 


the confeſſjon of. the party. 


And in Treſpaſs, where the Defendants 
plead ſeveral Pleas, all tryable hy one Jus 
ry, and they find generally foz the Plaintiff, 
the Jurozs cannot ſever the Damages; if 
they do, their Verdict is vicious. EN es 


If the Declaration be ok ſeveral Da- 
mages, touching every part in ſeveral, the 


Verdict ought to find the Damage ſeveral, 


* 


as the Declaration is. 


Detinue. 


* 


20 in Waſte, foz every ſeveral par- wWaſte. 


cel. FS 


So in a Pzemunire, againſt the pzinci- pcomuvice. 


pal and acceſlary, 


D 3 _ Bo 
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Forcible En- So in a fo2cible Entry, whete ſome ay 


try. found to detain fozcibly, and others to ent 
fozcibly. | 

Treſpaſs. Ik one be found guilty of ſeveral 4, 
paſſes, the Damages may be entire. 

Jeofail. Ik one of the Iſines be a Jeofail , an 
„. intirely aſſeſſed, *cis ill j 
both. 

— But Coſt in theſe Caſes muſt be in 
tire. 


Judgment e But in Treſpals againſt two, where on 
melioriius appears and pleads not Guilty to a Declan 
dampri s. tion againſt him, with a ſimul cum, & 
and afterwards the other appears and pleay 

not Guilty to a Declaration againſt him all 

with a ſimul cum, &c. Mhereupon tw 

venire fac. iſſue out, and one Iſſue trz9 

after the other, and ſeveral Damages aſl 

fed: in Judgment of the Law, the ſever] 

4 Juries give one Verdict, all at one time, a) 
the Plainciff hath his Election to han 
judgment de melioribus dampnis, by any u 
the Jnqugſts, And this ſhal] bind all, by 
fiat niſi una Executio. | 

+ Icisa Maxim, That in every Caſe when 
an Inqueſt is taken by the Miſe of the pat 
ties, by the ſame Inqueſt ſhall Damags 
be taxed foꝛ all. And in Mich. 39 H. 6. f. 
Jn an Action of Treſpaſs againſt manp, (wh 
pleaded in Bar the Term befoze_) and ol! 
of them made defaulc, which mas Recozded: 
wiir or ind. Vere it is reſolved by all the, Court, Thi 
. bon ſaying of a Dilcontinuance, a Writ 0 
Inquiry of Damages ſhall be awarded; bit 

none ſhall iſſue our, becauſe he ſhall be col/ 

eributo2p to the Damages taxed by the Ju 


Damages. 


quell, 
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queſt, at the Miſe of the parties, if it be 
found fox the Plaintiff : and if it be found 
againſt the Plaintiff, then the Mrit of En⸗ 
quiry ſhall iſſue fozth. | : 

And the reaſon -wherefoze no Writ ſhall 
iſſue out at firſt, to enquire of Damages, 
until, 8c. is, becauſe that if a Writ ſhould 
iſſte out, and be executed, this is nothing 
but an Jnqueft of Office, and nor at the 
Miſe of the parties, and yet this Inquiry cif 
it might be allowed.) onght to ſerve foz a 
the Damages; fo2 inquiry of Damages ſhal 
not be twice, and the others which have 
pleaded co Jnquefts if the Illue be found 
againſk them, ſhall be chargable to thoſe 
Damages which are found by the Anqueft 
of Office, and if they be exceſſive they 
ſhall have no remedy ,- although there de 
no defanlt in them; koz they cannot have 


an Attaint, becanſe it is but an Inqueſt of 


(bes 


Yerdia, when 
to be ſupplied, 
by Writ of In- 
quiry, &c. 


Vide hic. 
cap. 6. 


Keeble x part, 
$383. 
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(becauſe though he is a ſtranger to the Illu, 
yet in Law, he is pzivy in Charge.) am 
ſo no Damage oz Pilchief can accrue to hin 
in this Cale. | 

Now let us ſee when ſomething is left out 
of the Verdi, which che Jury ought to hatt 
inquired of, whether it may be ſupplied by 
matter ex poſi facto; and hom: And fa 
this, know, That if Damages be left a 
of a Verdict, this omiſlion cannot be up 
plied by Writ of Jnquiry of: Damage: 
foz this would pzevent the Defendant of his 
remedy by Attaint , which would be very 
milchievous 3 foz then ſuch omiſſion might 
be on purpoſe, to depzire the Plaintiff of his 
Attaint, Lib. 10. 119. 

And the Rule is, That when the Cour 
ex officio, ought to inquire of any thing, ups 
on which no Attaint lies, there the omil⸗ 
ſion of this, map be ſupplied by a Mrit ul 
Inquiry of Damages: as in a Quare In 
pedit, if the Jury omit to enquire of cheſt 
four things, that, chat is to ſap , de plen- 
tudine, ex cujus preſentatione, fi tempus ſeme- 
fire tranſierit, and the value of the Church 
per annum, there the Plaintiff may have! 
Mrit to inquire of theſe points. Dyer 241. 
260. becauſe of theſe no Attaint lies, à8 1 
is holden in 11 H. 4. 80. becauſe that a 
to theſe , the Inqueſt is but of Office. Vit 
in all Caſes, where any point is omittt), 
whereof no Attaint Tyeth, there this {hall 
not be ſupplyed by Mrit of Inquiry, upon 
which no Attaint lyeth. And therefoze it 
Detinue, if the Jurp find Damages and 
Coſt, and no Ualue as they ought, this hol 
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zof be ſupplied by Writ of Inquiry of 
Damages, fo2-the reaſon afozeſaid, Ib. Et 
ic in ſimilibus. 5 

The Plaintiff was Non-ſuit, And upon 1a Replevin. 
he Statute 17 Car. 2. 7. the Jury inqui⸗ 

ed of the value of the Cattel, ſcil. 55 l. and 
da. 12 d. But they did not inquire what 

dent was arrear: and it was moved to 
upply it by a new Writ of Inquirp, as 
in a Quare Impedit 3 but *twas anſwered, 
hat the Statute ſays, in caſe of a Non-ſuit, 

ie fame Jury ſhall enquire of the value of 
the Cattel, and the Rent Arrear. Sydertin 380. 
Keeble 2 part, 409. 
A Verdict upon an Jſlue oz miſnomer, Abatement. 
pleaded in abatement; is peremptozp, and cofis, 
if the Jury omit co find Coſts, they can- 
not be ſupplied by a Writ of Inquiry, &c. 
Keeble 2 part, 545. | | 

But how then - What, ſhall the Plain⸗ verdict er 
tiff loſe the benefit of his Uerdict; becauſe the aſide, be- 
Jury alleſſed no Damages (oz did inſufficis cauſe the _ 
ently aſſeſs them e) Certes in ſuch Caſes ale“ 
where Damages only are to be recovered, ; 
he muſt loſe the whole benefit of his Ver- 
dict; but where any thing elle is to be re- 
covered, beſides Damages, as in Debt, Eject- g.jeare Da- 
ment, &c. he map releaſe his Damages, and mages. 
have Judgment upon his Verdict as to the 
reſt, And ſo where Damages are to be re- (...... Rc 
covered, if part of chem are aſſeſſed inſuf- ;,, 2 
fictentlp, and part well, he may have Judg⸗ 
ment ko; thole Damages well aſſeſſed, And Verdi ſer 
oftentimes the inſufficiency of the Declaras aſide in part. 
tion ſhall tet aſive the Verdict; as if in an Lor inlufßcl- 


Action upon the Cale be bzought upon two — 


P20- 


Releaſe of Da- 
mages where 
none were 


aſſeſſed; 
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pꝛomiſes, and one of them be fnſufficiew 
laid, and the Verdict give iritire Damayy 
this is naught foz the whole; but if þ 
Damages had been ſeverally afleſſed un 
the ſeveral pzomiſes, then the Verdict agy 
the pzomiſe well laid, ſhould Have ſfood, I 
Rep. 61. Keeble 2 part, 488. 

In the z1th Repozt, f. 56. Marſh b2ough 
a Writ of Annuitp againſt Bentham, ay 
the parties dilcended to Jfſue , which wn 
tryed foz the Plainciff, and the Arrearagy 
found, &c. But the Jurozs did not alle 
any Damages 02 Cost, which Verdict wy 
inſuffictent, and could not be ſupplyed h 
Uric of Inquirp of Damages: wherein 
the Plaintiff releaſed his Damages at 
Coſts, and upon this had Judgment: up 
on which the Defendant bzought a Mit i 
Erroz, and aſſigned the Erroz afozeſaid, ſal 
the inlufficiency of the Verdict, ſed Judiciun 
affirmatur, becauſe the Plaintiff had releaſq 
his Damages and Cofts, which is foz th 
benefic of the Defendant. . 

In Detinue of Charters, 02 non detine, 
verdict foz the Platntiff and Damage, 
but the Jurp did not find the value of th! 
Deeds, and a Mrit ok Jnquiry was awaty 
ed to that purpoſe and returned, and rule 
good; and by Twiſden Juſtice, Debt againt 
Executoz, who pleads plene, &c. And it! 
found againſt him, and the Juty give u 
Damages, that can't be aibev by Writ 0! 
Inquiry. Burton verſus Robinſon, Paſch, 7 
Car. 2. B. K. 5 


J 


e 
agg 
1 
up 
08 
16 


ut 


Un 
Iſt 


Tryals per Pais. 267 


In Dyer 22 Eliz. 369, 370. In a Writ Releaſe of 


ff Ejectione Cuſtodiæ terræ & heredis, the — 


Aurozs aſſeſſed Damages intirely, which was were not well 
nſufficient ; fo it lap not foz the Meir, yet aſſeſſed. 
he Plaintiff releaſed his Damages; and had 
Judgment foz the Land: And Note, That 
inſufficient aſſeſſment. of Damages, and no aſ- a 
eſſing is all one. 
The Jury ought to aſſeſs no moze Dama- Damages and 
ges pro injuria illata , than the Plaintiff dg- Coſts. 
klares foz : but they may aſleſs-ſo much, 
and mozeover give Coſts, which is called Ex- 
penſæ litis ; though in the pꝛoper and gene- 
al ſignification Dampnum alſo compze⸗ 
hends Coffs of Suit, as the Entry reci⸗ 
ting both Damages and Coſts, well affirms, 
cil, Quæ dampna in toto ſe attingune cum, 
&c. 
But if the Jury do aſſeſs moze Damages ore pamages 
than the Plaintiff declares foz, the Plains than thePlain- 
af fo remit the over-plus, and pꝛay Judg- 23 


nt foz the reſtdue, as in the roth Repozr, 
f. 115. Jn Trelpals the Plaintiff declared 
ad dampnum, &c. 40 l. at the Tryal the Jury 


aſſeſſed Damages occalione tranſgreſſionis pre- 


dict. ad 49 l. And fo2 Coſts of Suit 20s. 

Upon which Verdict the Plaintiff ac che day 

in Bank, remitted 9 l. parcel of the ſaid 491. | 
aſſeſſed foꝛ Damages, and pꝛayed Judgment Damages - 
foz 40 1. (to which Damage he had counted) emitted. 
with increaſe-of Coſts of Buit, and had 9 . 
de incremento, Added by the Court, which in 

all amounted to 50 1. and had his Judgment 


acrozdingly: N 7 which a Mrit of Erroz 
a 


was bzoughe, and the Judgmeut affirmed. 


- #0 


% 
=o 
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Foz as in real Actions the Demandy 
ſhall not count to Damages, &c. becaul 
it is incertain to what ſum the Damage 
will amount, by reaſon he is to recover Dy 
mages pendant le briefe; ſo in the caſe 1 
Coſts, he ſhall recover foz the erpences dy 
pending the luit, which being uncertain, 
cannot be compzehended in the Count, by 
cauſe the Count extends to Damages pal, 

Damages in and not to expences of ſuit. Foz in perſonal 

real and per- Actions he Counts to Damages, becauſe 

ſonal Actions. ſhall recover Damages only foz the wong 
done, befoze the Mrit b2ought, and ſhall ng 
recover Damages foz any thing, pendant | 
briefe. Eut in real Actions, the Demat- 
dant never Counts to Damages, becauſe ht 
ts to recover Damages alſo, pendant | 
briefe, which are incertain. 

Damages ad. The Jury may if they will, aſſeſs th 

coſts intirely Damages and Coſts intirely together, with 

aſſeſſed. out making any dilkinction, 18 E. 4. 23 
But then they muſt not aſſeſs moze D 
mages and Coſts, than the Damages at! 
which the Plaintiff counts to; fo2 if they do, 
the Plainciff ſhall recover only ſo much as 
he hath declared foz, without any increalt 
of Coſt, becauſe the Court cannot diſtingull 
how much they intended foz Coſt, and hon 
much foz Damage. 

As in 13 H. 7. 16, 17. One Dae 
bzought a Writ of Treſpaſs, and counted 
to his damage twenty Parks, the Defendant 
pleaded Not Guilty, and the Jury caxed th! 
damages and colts of ſuit joyntip to ewent? 
two Marks, and the Uerdic was held to be 


good foz twenty Parks, and void fo; — 
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eſidue, becauſe it doth not appear how 1 

an uch was intended fo2 damages, and how 10 
u; nuch foz coſts, lo that there may be moze Tok 
ny (Famages than the Plaintiff declared foz, oz 1 
eſs, and ſo the Court knows not how to LICE 
i acreate the Colt 3 wherefoze he ſhall have 1:1 
wu upgment but foz twenty Parks, by reaſon my 
t, ff the incertainty. . | : 1 fi 
15 Where a ſpecial Uerdz is not entred „dg 1 
„ crozding tothe Notes, the Recozd map be mended by "CN 
a mended and made agree with che Notes the Notes. wn 
t any time, though ic be tha oz four, &c. i. 
erm after it is entred, Lib. 4. 52. Lib. d. 1 
62. Cro. 1 part, 145. | 4 
þ In the Caſe of Turnor and Thalgate , KY 
ls ich. 1658. B. R. It was ſaid Per Cur? os 0 11 
That ſpecial Uerdics may be amended by 160 
be Notes, but the Notes cannot be amend⸗ 218 
ed oz inlarged by any Averment oz Alli⸗ 0 
; oavit, foz that were to find a Uerdict by 1 „ 
he Court. Pet in that Cale, where the . 
, W-Fotes were, That the Judgment, &cc. was — See moet 
vatated prout per Rule, the Uerdict was 504 — 4 
, Wamended, vacated per Cur? prout per Rule; | e 
bo fo is implied in the Notes, | £04 
dt a Uerdict amended by the Notes, af- 1 
ter Judgment and Erroz brought. Rolls 1 
ri part; Report 82. | ber | 
At che matter and ſubſtance of the Iſſue ror, IR 
be found, it is ſufficient, foz pzeciſe fozmg Hob. 54- ay 

are not required by Law in ſpecial Uerdics, 1 jig 
(which are the finding of Lay Pen) as in 11 

Pleadings which are made by Pen Learn⸗ BY: 
ed in the Lam, and therefoze intendment . 1 


in many caſes ſhall help a ſpecial Uervic, 
as much as a Teſtament, Arbitrement, &c. 
| | And 


0 


— 
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And therefoze he which makes a Deyn 

ought to do it by Eſcript ; but when h 

Jury find generally, that A. was Deputy 

1 B. all neceſſary incidents are found by thi: 
. and upon the matter they find, that he wy 
if. 64 made Deputy by Deed, becauſe it doth ty 
tamount. Lib. 9. 51. And in the 5th, 
port, Goodal's Caſe, Jt was reſolved, Thy 
all matters in a ſpecial Uerdic, ſhall u 
intended, and ſupplied, but only that whit 
the Jury refer to the conſideration of th 
_— wu. 
n a es where the Jury find t 
Ill concluſion. matter committed to their charge at lar 
and over moze conclude againſt Law, th! 

More 103, Verdict is good and the concluſion ill. Lü 


| 


269. on; 4. 42. And the Judges of the Law wil 
Rep. 1352 94, Live Judgment upon the ſpecial matter ac 


106. cozding to the Law, without having regem 
to the concluſion of the Jury, who ought not 
to take upon them Judgment ok the Lav, 

1 0648 Lib. 11. 10. Vide hic. 400, 

„ As general as Where the Declaration in Treſpaſs is 

r the Nar. Cum aliquibus averiis, of a number unter 

| tain, and the Uerdica is as general as the 

Declaration, Cum aliquibus averiis, there the 

Verdict is good. Cro. 2 part, 662. 
In Ejectione firmæ, where the Plaintiff 
declared of a Peſſuage and thzee' hundjed 
Acres of Paſture in B. per nomina, ok the 
Mano) of Monkhal, and five Cloſes pet 
/ nomina, &c. Upon Not Guiltp, the Juty 
gave a ſpecial Uervia; viz. quoad four Clo/' 
les of Paſture, containing by eſfimation 
to thouland Acres of Paſture, thit che De⸗ 
fenvant 'was Not Guilty, Quoad „ 
_ a they 
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ep found matter in Law: And it was 
ved by Yelverton, That this Uerdic, was ©x0ad Reſdu- 
perlec in all: Foz when the Jury find , facercalo. 
xc the Defendant was Not Guilty of four 
loſes of Paſture, containing by effima- 
n two thouſand Acres: of Paſture, it 
intertain, and doth, not appear of how 
uch they acquit bim. And then, when 
p find: Quoad reſiduum, the ſpecial mat⸗ 
r, it is uncertain what the reſidue is, fo 
ere cannot be any Judgment given; and 
that Opinion was all che Court, where- 
ze they awarded a Venire facias de novo, 
try that Aulus. Cro, 2 part, 113. 
Ejectione firmæ of thirty Acres of Land 
niltp ol ten Acres , and Quoad reſiduum 92044 x:4g 
dot Guilty s and it was moved in arreſt of . ; 
dgment, That it is uncertain in which 
the Mills this Land lap; and therefoze 
Judgment can be given: ſed non alloca- 
Ir, and it -was;-abjudged foz the Plaintiff, 
the Sheriff tall cake his infozmation;; 
the, party fo what ten Acxes the Uery - 
& was. Cro, laſt part, 465. . Diverlitas 
Where the Jury find Circumffances upon Clrcunſtan- 
Evidence given, to incite them to find ces. 
fraud, &, pet the ſame is not ſufficient 
ter upon which the Court can judge the 
ame to be fraud, &cc. Brownlow, 2 part, 187. 
et in many Cales the Jury map find cir⸗ 
unſtances and pꝛelumptions, upon which 
he Court ought to“ judge. As to find that 
he Pusband delivered Goods deviſed by More 192; 
ye Mike. Upon this, the Court adjudg- -— Rep, 
5 . 
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ed that the Pusband aſlenced to the dun 
at firſt. 

Where a Uerdic is certainly given 

Poſtea amend- the Trpal, and uncertainly returned 
ed, how. the Clerk ok the Alliſes, &c. The Pg 
map be amended, upon the Judges certifzj 
the truth how the Uerdic was given. (; 
I part, 338. See Keeble 2 part, 87 5. Why 
the Court would not compel che bzingz 
in the Poſtea, 1 part, 346. 

In many Caſes a Uerdic map maker 
III Plea, made ill Plea oz Iſſue good. As in an Acton 
3 by Ver- Wozds, Thou waſt Perjured, and haſt mu 
Keebles 2 part to Anſwer for it before God. Exception ay 
352, ©" Uerdic foz the Plaintiff, in arreſt of Juy 
ment: Foz that it is not laid in the Dey 
ration, that he ſpake the Mo: ds auditu qua 
plurimorum, oz of any one, accozding toth 
uſual fozm: ſed non allocatur ; fo bein 
found by the Uerdic that he ſpake then 
it is not material, although he doth not ſa, 
in auditu plurimorum 3 whereupon it us 
adjudged foz the Plaintiff, Cro. 1 part, 19 
o want of a dap in the Nar made god 

by Uerdic. Keeble 3 part, 354, 

Der Cro. laſt part, 116, Where the Bi 
was ill, becauſe no place of payment ws 
alledged, yet the payment being found ty 
Uerdic, it was adjudged well enough; ft 
a payment in one place, is a payment it 
all places, Keeble 1 part, 662, 771, 7%, 
793. Siderfin 306, 290, 341, 342, 379 
Littletons Rep. 184, 200, &c. Modern Rep 

42, 43. Hardres Rep. 42, 43. 
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Jn an Action of the Cale, fo2 continu⸗ 
nceof. a Mall, by which the Plaintiffs 
ights were ffopped, in an ancient Poule. 
der Cur. The Plaintiff ought to ſhew the 
Mall was new, and is not helped by Uer⸗ 
ick. Keeble 1 part, 5 84. 

Not Guilty is a good Plea after Uers 
ic in aſſumplit, ſo on non aſlumpſit the 
jury may find the Defendant Guilty, Kee- 
le 1 part, 795. | 

Jn an Action ſur aſſumpſit, laid twenty 
Years fince; & non cul. infra ſex annos, & 
eplic. infra ſex annos, Which is a departure, 
et the Uerdig helps it, Keeble 1 part, 566. 
In pleading riens avoit Jour del brief, and 
aid not ne unque puis, and the Jury find 
it is helped by the Verdict, 

But Drake ſaid, the ſame after Uerdic 
pas helped by the Statute of Jeokails. 

The like 22 E. 4. 46. Que le Baron ne 
uit ſeiſie que Dower Jour del Eſpcusſal, &c. 

90 if an Executoz plead Riens enter mains 
our del breif, &c. and omit ne unque puis, 
7. 14. 


Bu heir in the Detinet only, and upon riens 
ner diſcent there was a Uerdict foꝛ the Plains 
If, tis naught upon a Demurrur, but after 
in erdic is aided by the Statute 16 and 17 
t it Oar. 2. cap. 8. Which is (after ſeveral 
86, natters of ſubſtance) thereby Enacted to be 
79 mended after Uerdic, and other matters of 
ep Nike nature, not being againſt the right of the 


atter in Suit, cc. ſhall not ſtay Judgment, 

Syderfin 342. Keebles 2 part, 259, 278, 309, 
$07, 1 part, 662, 771. 

Jn {118 An 
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Debt verſus 
Debt bzought upon a Bond againſt an Uelr. 
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An Indickment of Extoztion againf ; 

Eapliff, quod colore offici) extorſive & injuric- 

ſe he took Ponp, and ſheweth not the pa, 

. ticulars; good per curiam, eſpecially aft 

Way. Uerdick. Keeble 1 part, 357. 5 

In Jnfozmation foz not repairing a Big! 

Map in their Pariſh. Upon Non deber 

reparare, the Uerdic found ſo, foz the Dy 

A repleader fendant. The Court held the Iſſue ill, i © 

— cauſe tis contrary to Law, the Way being 
_ — — in their own Pariſh , they ought to h 
g ſhewed who onght to repair, and if the Un, 

did had found that the Defendant ought u 

repair, it had been well enough, howein 

after Uerdict the Court gave Judgmen, 

that the Defendant ſhould be acquitted, | 

Treſpaſs by Baron and Feme, de claub 

fracto, of the Barons, and foz the batten 

of the Feme, ad dampnum ipſorum. The Dt 

fendant , Quoad the clauſum fregit, pleade 

Not Guilty, Quoad the Battery juſtifies, an 

foz the firſt Iſſue, it was found foz the De 

fendant ; and foz the ſecond, fo; the Plaiy 

tiff, and now moved in Arreſt of Judgmert, 

Baron and that the Declaration is wet good, becaule ti! 

Feme. ,. Baron joyns the Feme with him in fLreſpals 

datt, 9. de clauſo fracto of the Barons, which dug 

vr againſt not to be; but foz the Battery of the Fen: 

Baron and they map joyn, whereto all the Court agree; 

Feme, of Trel- hut it was moved, That in regard it ws 

Pars, found againſt the Plaintiffs foz This Iſl 

aſter Verdi in which they ought not to jopn, and ti! 

allowed good. Defendant is thereof acquitted, and the Nei 

$45. ſue is found againſt the Defenvant , fi 

that part wherein they ought to joyn: Thi 

Uerdic has diſcharged che Declaracions 
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that part which is ill, and is good foz the 
reſidue. As in 9 E. 4. 51. Treſpaſs by 
Baron and Feme; fo the Batterp of both: 
The Defendant pleaded Not Guilty, and 
found Guilty, and Damages alleſled foz the 
battery of the Baron, by it ſelf, and foz the 
battery of the Feme, by it ſelf, and Judgmenc 

was given foz the Damages foz the battery 
of the Feme, and the Writ abated foz che 
reſidue. (And of that Opinion was Lea, 
Chief Juſtice, and Dodridge al contra.) And 

the ſame Law. J conceive, if the Jury had 
found the Defendant Not Guilty of the bats Palmers Rep. 
tery to the Pusband, but Guilty to the 33* 
Wife, Cro. 2 part, 655. 

Rochel and his Wife bꝛought an Action of Kochel and his 
Treſpas and Aſſault in the Exchequer, Hill. Wife againſt 
1659, againſt Steel and others, who pleaden Seel. 

Not Guilty, and the Uerdic found Steel guil- 
ty of battery to the Wife, but found no- 
thing concerning the Yusband 3 wherefoze 
Judgment was ſtayed; but the Barons held, 
That if che Jury had found the Defendants 
Not Guilty, as to the Pusband, then the 
Verdict had helped the Declaration, and the 
Plaintiff ſhould have had Judgment foz the 
damages foz the battery of che Wife, 

Horton and his Wife declared in Treſpaſs 
foz beating the Mike, ad dampnum ipiorum, 

md good, Sydertin 3 87. 

The Jury map find any thing that map be Of what a 
given in Evidence to them, as Recozys , Verdi may 
ther Patent, Statute, 0) Judgment, de. | 
Things done in another County oz Counz Flo. Com. 411: 
ty; foz which ſe Evidence befoze, Hob. 

27. And of thole things they ought to 

T 2 have 
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have Conuſance; they are to have Conuſany 
alſo, of all incidents and dependants then, 
upon; foz an Incident is a thing neceſ | 
rily depending upon another, Co. Lic.225, 
How conſtru- Ik the Verdict may any ways be con, 
= ſtrued good, a conſtruction to deſtroy it ougk 
not to be made. Carters Rep. 80, 94. | 

Ik one of che Jury be Outlawed wha 
the Uerdict is found, the Uerdid is not go), 
but may be reverſed by Erroz. : 
na ſpecial Uerd a, the Caſe fn Fac mul 
be found clear to a Common intent, with; 
Equivocation. Vaughans Rep. 78. © 

If the Jury collec the Contents of a Dit. 


Incidents, 


Outlaw. 


Contents of a 


Deed. and alſo find the Died in hæc verba, th 
Court is not to judge upon their Colleain | 
but upon the Deed it ſelf.” The Jury nu 
find the Contents of a Deed oz Mill poi 
by Witneſſes, Ib. 

Common. * Treſpaſs foz diſturbing him of his Con- 


mon belonging to an hundred Acres, and tif 
Jury find Common fo? fifty, this is fo; th 
Plaintiff ; otherwiſe upon an Avowry , 1 
Vide epres403, Quod permittat, which are founded upon tit 
right, but the Treſpaſs is foz Damage 

Palmers Rep. 289. 
The verdig Ik the matter and ſubſtance of the Iſu 
may be againſt be found, it is ſufficient, though it be again 
the Letter of the Letter of the Illue. As in the firſt, li 
— — ſo ſtitutes, f. 114. b. A Modus decimandi wasil 
is found. ledged by pꝛelcription time out of mind, fi 
Zythes ok Lambs, and thereupon Ji! 
joyned. And the Jury found , that beſo! 
twenty years then laſt paſt, there W 
Preſcription, luch à Pꝛelcription, and that foz thel 
_ twenty pears, he had paid Tythe _— 
Pec 
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pecie. And it was objected firlt, That the 
Illue was found againſt the Plaintiff, foz 
hat the Pꝛelcription was general foz all the 
ime of the Pꝛelcription, and twenty years 
ail thereof, Secondly, That the party by 
payment of Zythes in ſpecie, had wavedthe 
Pꝛeſcription oꝛ Cuſtom, Wut ic was ad- 
judged fo the Plaintiff , fo albeit the Modus 
decimandi had not been paid by the ſpace of 
twenty years , yet the Pꝛelcription being 
found, the ſubſtance of the Jſlue is found 
foz the Plaintiff, 

In an Aſſiſe of Darrein preſentment, if the Avoydance. 
Plaintiff alledge the avoydance of the Church 
by pꝛivation, and the Jurp find the voydance 
by death, the Plaintiff ſhall have Judgment; 
fo the manner of voydance is not the title of 
the Plaintiff, but the vopdance is the matter. 
1. Inſt, 282. 
Ak a Gardian ok an Yoſpital bzing an Al⸗ pepripacion. 
ſile againſt the Oꝛdinarp, he pleadeth that 
in his Uiſitation he depzived him as Oꝛdina⸗ 
ry, whereupon Illue is taken, and it is found 
that he depzived him as Patron, the Dzdina- 
ry ſhall have Judgment, foz the depzivation 
is the ſubſtance of the matter. Ib. 

The Leſſee Covenants with the Leſſoz 
not to cut down any Trees, &c. and binds 
himſelf in a Bond of fozty pounds foz the 
perfozmance of Covenants, The Leſſee cut 8 
down ten Tres, the Leſſoz bꝛingeth an Aai⸗ 7,6 ur 
on of Debt upon the Bond, and alligneth a down for 10. 
bzeach, That the Leſſe cut down twenty 
Trees, whereupon Iſſue is jopned, and the 
Jury find that the Leſſe cut down ten: 
Judgment ſhall be given foz the Plaintiff, 

| h 3 - foz 
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foꝛ ſufficient matter of Jſſne is found fo; th 
Plaintiff tofozfeit the Bond, Ib. 

And this Rule holds in Criminal Cauſes, 
Foz if A. be appealed, oz indicted of Mu, 
der, viz. that he of malice pzepenſed killa 
| J. A pleadeth that he is Not Guilty, No] 
Indi&ment of & forma, yet the Jury may find che Defey Þ 
Murder, and dant Guilty of Panflaughter without mali: | 
Verdict finds yzepenſed, becauſe the killing of J. ish 
Manſlaughter. matter, and malice pzepenſed is but a Ci 
wy 1 plo. Com. 101. | | 
nd generally where modo & forma, ar | 
—— not of che ſubſtance ok the Jſſue, but wow | 
of Fozm, thefe it ſufficeth, though th | 
 Uerdic doth not find the pꝛeciſe Illu. 
As if a Pan bzing a Writ of Entry n! 
caſa proviſo, of the Alienation made by tht 
Menant in Dower to his diſtnheritance, 
and counteth of the Alienation made in #6 | 
and the Tenant ſaith, That he did not Alien & 
Allenatlon- in manner as the Demandant hath decl- 
red, and upon this they are at Iſſue, and i | 
is found by Uerdic, that che Tenant alien 
ed in Tail, o; foz term of another Pai | 
Aike. The Demandant ſhall recover, yt 
the Altenation was not in manner as ti! | 
>a hach declared. Littleton, Se. | 
483. : 
Alſo if there be Lozd and Tenant, at! Þ 
the Tenant hold of the Lo2d by Fealt) | 
only, and the Lozd diſtrain the Tenant fs | 

Trefpals by Rent, and the Tenant bzingech a Writ 
2gainft the Wreſpaſs againſt his Lozd , foz his Catt!Þ 
Lord. ſo taken, and the Lo2d plead that che Te 
nant holds of him by Fealty and certall 
Rent, and foz that Rent behind he came l 


dy 
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diſtrain, Sc. And demand Judgment of the 
Writ bzoughte againſt him, Quare vi & ar- 
mis, &c. And the other ſaith that he doth 
not hold of him in manner as he ſuppo- 
ſed; and upon this they are at Illue. And 
it is found by Uerdict, that he holdeth of 
him by Fealty only, in this caſe che Writ 
ſhall abate, and yet he doth not hold of him, 
Din manner as the Lozd hath ſaid ; fo2 the 
matter ok the Illue is, Whether the Te⸗ 
SF nanc holdech of him oz na; foz ik he hold- 
eth of him, although that the Lozd di- 
ſtrain the Tenant foz other ſervices which 
he ought not to have, yet ſuch Writ of 
Treſpaſs, Quare vi & armis, &c. doth not lye 
againſt the Lozd, but ſhall abate, Littleton, 
Scat. 485. 
3 Alſo in a Writ of Ereſpaſs fo? Battery, The verdi& 
oz foz Goods carryed away, if che Defen- may find the 
| dant plead not Guilty in manner as the — 
J Plainciff ſuppoſeth , and ic isfound that the Treſhag ar 
Defendant is Guilty in another Town, oz another day 
at another day, than the Plaintiff ſuppoſe, or place. 
pet he ſhall recover, 
So the Jury may find the Conſpiracy at conſpiracy. 
another day, foz the dap is but fozm. 
Jn Battery, if the Defendant juſfifie at Battery. 
another day with a Traverſe, Devant & apres, 
he map be found Guilty at another day, 
If the Defendant by his Plea agre with $0» aſſault de- 
the Plaintiff in the day, year and place, and %. 
the Plaintiff reply, De fon tort demeſn fans 
tiel cauſe, and the Defendant pꝛove an Al⸗ 
lault by the Plaintiff , the Plaintiff ſhall 
not give in Evidence a Battery at another 


dap. Rolls. tit. Tryal 687. Vide devant cap. 11. 
EL 4 And 
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And ſo in many other Caſes theſe wog 
ſcil. in manner as the Demandant or ny 


Plaintiff hath ſuppoſed, do not make am 
matter of lubſtance of the Iſſue, Littetuſ 


Sect. 485. 


Moda & forma, And *tis a Rule, That where the Ju} 


when words taken geeth to the point of the Writ 


| 


of form. Action, there Mcdo & forma are but wozds d 
Siderfin 357. fozm, as in the caſes afozeſaid. 
When of ſub- But when a Collateral point in pleadin 


Nance, and is traverſed, as ik a Feoftment be alledgaÞ 
muſt be found pp two, and this is traverſed Modo & form 


by the Ver- 


di&. and it is found the Feoffment of one, thi} 
Modo & forma is material; ſo if a FeofimenÞ ; 
be pleaded by Deed, and it is traverſed ab 


— —— 4 & {que hoc quod feoffavit Modo & forma, uy 


fer wa, upon an on this Collateral Illue, Modo & form 
indebitatus aſ- are ſo eſſential, as the Jury cannot find 
anf fe there Feoffment without Died. Co. Littleton, : 


modo & forma 
were not ma- 282, 


terial. Secus, 
when the Actlon is upon a Collateral promiſe. 


Treſpaſs gare But here is a diverſity to be obſerve, 
vi armis, That albeic the Jſſue be upon a Collateril 
k point, pet if by the finding of part of thi 
diftralaing his Allue, it hall appear to the Court, that n 
Tenant, with. ſuch Action lpeth foz the Plaintiff, no mon 
out cauſe. than if the whole had been found, there Mo 
. do & forma, are but wozds of fozm, a il 


the afozeſaid Caſe of the Lozd and Tenant, 


it plainly appears; foz it was all one, wh Þþ 


ther the Tenant held by Fealty only, 02 lf 
Fealty and Rent, becauſe ik either wi 
Atrue, the Tenant could have no Trelpolz 
ware vi & armis, againſt the Logo 0 ” 

ale) 


5 


! 


# 


1 
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aſe, by the Statute of Marlbridge. Cap. 3. 

ide hic Devant. 

After the Uerdict recoꝛded, the Jury cannot jury cannot 
arp from it, but befoze it is recozded they vary from 

ay vary from the firſt offer of their Uer- dun 3 
ig. And that Uerdict which is recozded (14.4 * 
hall ſtand. 1 Inſt. 227. Plo. Com. 212. 

There is alſo a Uervict given in open open verdi& 
Court, and a p2zivy Uerdic given out of and privy 
Court, befoze any of the Judges of the Verdict. 
Court, ſo called, becauſe it ought to be kept 
ecret and pꝛivy from each of the parties, be- 
02e it be affirmed in Court. 

Kecauſe the Jury map varp from their The Jury may 
divate Verdict, as if that find foz the Plain- vary from a 
iff, the open Merdict may be foz the Defen- P\vare ver- 
ant, and this ſhall ſtand, and the private 
Uerdict ſhall not be deemed a Uerdict ; foz 
he Jurp are charged openly in Court, and 
in Court their Uerdict ought to be received, 
ind this which they pꝛonounce openly in 
Court, ſhall be adjudged their Uerdic, 

And although it is uſual to take the Uerdict 
ſecretly, when the Juro2s are agreed, yet this 
g not of neceſſity ofLaw, but of courceſie of 
Law foz the eaſe of the Jurozs, and in this 
tale, their ſaying ſhall not be their Uerdic till 
it is openly pzonounced in the Court; fo? 
when they come in the Court, the Plaintiff 
ſhallbe demanded, and then map be non⸗ſuit⸗ 
ed: but when they give their Uerdict ſecretly, 
the Plaintiff is not demandable, noz can be 
then enon⸗ſuited, but he map be non-ſuited, 
when the Verdict of right ought to be ren- 

Ned. Ergo, the fozce is in the giving of the 
Uerdia in the Court, and not „„ 
nd 
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Bro. tit. Ver- And allo in the Court it. ſelf, if g) 

Ack. 12. Pzonounce their Uerdic , they may chang 
it, if they be miſtaken, oz if ic be not jj 
in Law, oz foz ſome other reaſonable ay 
immediatelp perceived. Therefoze if thi 
may vary, and contradict their firſt Nen 


given in open Court, a fortiori upon by 


2 


ter adviſement, they map do ſo when tha! 
firſt Uerdict was given out of Court, u 
they not diſcharged; foz they be in 
cuſfody of the Bally, till they be diſchargÞ 


* 


in Court. Plo. Com. 211. More 33. 
jury ſhall give The Jury having once given their un 
bur one Ver- dict, although it be imperfect, ſhall neu 
dia lo the be ſwozn again upon the ſame Illue (u 
ſame Cauſe. leſg it be in caſe of Aſſiſe, when the y 

is to recover by view of the Jurozs.) klk* 

there muſt be a Venire facias de novo. C 

part, 210. 7 
Verdict good If a Uerdict be good in part, and naut} 
in part. in another part, it ſhall ſtand in part, al 

a new Inqueſt ſhall be fo2 the reſt. Bro. ti 

Verdict. 89. 

Foz the Juries direction in their Uerdic 
een. crreater liberty is permitted in pleading iſ 
ing for the matter doubtful in Law; foz, a Traverſe (u 
Juries dire&i. this reaſon) map be omitted. As in Dil 
on in their againſt an Executoz, it is a good Pleat! 
Verdict. ſay, Adminiſtration was committed co hin 

and therefoze he ſhonld be named Admin 

fkracoz, and not Executoz, without traber 
ſing that he is not Executoz 3 foz the Liy 

People know no difference, between ol 

adminiſtring as Executoz, and one admin 


ſtring as Adminiſtratoz. 9 E. 4. 33. 


85 
Br 
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11 Foz this Reaſon likewiſe, the ſpecial 
hang atter may be pleaded together with the 
meral Iſſue, &c. As that the Obligation 
t in ſuit was ſealed by him, and delive⸗ A — non 
d to A. to keep till certain Jndentures were et /a#»n. 
ade between the Plaintiff and him, befoze 
hich Indentures made, the Plainciff cook 
ze Obligation out of the poſſeſſion of A. 
is not his Died. This is good, and 
"Wet by this general concluſton, the matter 
arg Aecedent ſhall not be waved, foz it were pe⸗ 
Un ilous pu 1 1 1 * in the mouth 
f Lap⸗People. 9 H 6. 38. 
neuf Wamages in Treſpaſs, if a Releaſe be —— — 


95 


SEN 


IM 


a3 


eu leaded in a Fozeign County, and trped there ſateral Matter 
MESS: the Plaintiff, there alſo ſhall Damages is tryed in a 

"De aſſeſſed by the ſame Jury, Foz where the foreign Coun- 
zincipal is tryed, there alſo ſhall the Acceſ- > Hundred, 


ary and Jncivents be enquired of. J need Princo the 
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iſe no other Inſtances to illuſtrate this, acceſlaryſhall 
han the Caſe aboveſatd, be tryed, 
They may find a Condition to defeat a 21 a. 14. 
Freehold of Land, although it be not pleads What chings 
d; but of things in Gzanc, they muſt allo due, Jury may 
ind the Deed of the Condition. 5 
Upon Traverſe of a Leaſe Modo & for- 
a, the Jury map find a Leaſe of another 
ate, although the date be miſtaken in the 
leading, but not a Leaſe made by another, 
han from whom was pleaded ; foz this is 
ut of the Illue in matter and fogm. - 
In an Allile of Rent, the Jury may find gent. 
erbat the Rent was granted with an Atcurns 
ment, although no ſpecialty be ſhewed, 


Modo & forma, 
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Matter of Re- 
cord. 


Record. 


Inſpectlon. 


Jeofail. 


Divorce. 


Attalnder. 
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A Fine 02 Recovery map be found by ih 
Jury, without ſhewing of it under Da 
The Jury cannot find againſt what is aan 
ted by the Necozd. Siderfin 271. 


Ik the Uerdic be contrary to a matter i 


Recozd, it may be ſec aſide as naught, 
Ik a party be found by inſpection ton 


_ 


within Age, the Uerdict that finds hin if, 6 


Age ſhall be holden fo2 none. 


A Uerdia finding matter againſt che wp | 


co2d is a Jeokail. 11H. 6. 42. 

They may find a Divozce, which is a0 
co2d in the Spiritual Court, but not bak 
Law. 


The Uerdict found an Attainder of Fu : 
not pleaded, noz given in Evidence Sub pt 


Sigilli. 26 Af, 2. And che Court tockiÞ 


ill. 


not pleaded, noz given in Evidence ſub pa 


Award. 


ſigilli. 26 Aſſiſe 5. 

The Jyry is not to inquire of this whij 
is agreed by the parties, 

As in Dower, if the Tenant ſays he ji 
ben always ready to render Tower, and tj 


Iſſue be if the Yusband dyed ſeiſed, the 
ry is not to enquire if the Eſtate was dV 


able, foz this is confeſſed, 

If the Defendant doth not deny the Wil 
but pleads another matter, ſcilicet nul tiel i 
lou, &c. The Jury is not to inquire of tþ 
Waſt , but give Damages although u 
Waſt be made. 

Jn Debt upon a Bond, with a Condit 
to perfozm an Award, and the DefenVil 


plead Nullum fecit Arbitrium, and the pus 


So of a Fine and Recovery where foun | 
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ff reply, fecit Arbitrium, and ſets it fozth, 
d the Defendant rejopn Nul tiel award, the 
ry cannot find any matter dehors to make 
e Award void in Law, which doth not 
Wpear within the Award pleaded; As that 
Se Releaſe awarded would diſcharge the 
zond ok the lubmiſſion, fo2 nothing is in 
ſſue, but whether ſuch an Award was made 
i fait, as is alledged, neither could thts 
atter be alledged by any Rejoynder ; foz 
would have been a departure from the 
Alea, and a Jury cannot find that which 
5ould have been a departure, becauſe out of 
heir Iſſue. Eut in this Caſe, if the De- 
endant would have took advantage of it, he 
ught to have pleaded all this matter in his 
Zarr, and not have laid Nullum fecit Arbitri- 
im ; foz *cis a departure in the Refoynder 
o acknowledge an Award which was denied 
Jn Debt foz twenty ſhillings, and the now the Jury 
dlue be, ſolvit ad diem, and the Uerdict be ought to find 
Quod debet the twenty ſhillings , this is — Nang 
Ke good, becaule tt is not direct but by Ar⸗ de lotended. 
In Debt upon an Obligation, if the 
1 lay, That he is _ Lo 
ot lettered, and twas read as an Ac- ,,; , 
quittance , Et iſſint nient ſon fait, if the Jus _— _— 
ry find he knew what he did, and that it 
vas a Wond , and he was willing to be 
bound, this is no good Uerdict, becauſe they 
ought pzeciſely to find ik it was his Deed 
oz not. 


It 


. 
U bi 1 * 
* 47 
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Cuſtom. 


Treſpaſs. 


Battery. 


Riens ptr De. 
ſcent. 


Incertaln. 


kfoz the reaſous afozeſaid. 


ment. 


deſcent, and the Jury find he had dive! 
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Ik the Iſſue be, whether where a Con! 
hold is granted to the foz the Live j 
two, if he which dye ſeiſed, &c. ought 
Cuſtom co pay an Yertot oz not, and 
Jury find that there was never any lu 
Eſtate granted in the Panoz, this is not u 


Do if the Iſſue be, if by cuſtom an Eu 
tapl may be granted, and the Jury find 
it may be granted in Fe > which is gw 
er, yet tis not good, | | 

Jn Treſpaſs foz taking and cutting | 
Leather, if the Dekendant juſtifie a3 
Searcher, and cut it fo2 the better ſea 
More Scrutatorum , without any other u 
mage; and the Plaintiff reply, De inwſ 
ſua propria abſq; hoc, that he cut it Mir 
Scrutatorum, upon which Traverſe Iſſue i 
fapned, and the Jury find that the I» 
fendant cut it as the Plaintiff has alley 
ed; this is no good Uerdict, becauſe i 
not any Anſwer to the Iſſue but by Arg, 


In Treſpaſs and Battery in A. to fi 
Not Guilty in A. is not good; fo? it dug 
to be generally Not Guilty. 

Upon this Plea , if the Plaintiff rej 
That he hath divers Lands in D. pe 


Lands by deſcent , this is good, withoi 
finding what; foz tis not material, in © | 
gard upon this falſe Plea a general Judt 
= is to be without having reſpec toy 

ets. 
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Ok five Acres, if they find the Defen- Ejc&menr. 
nt guilty in eight pieces, de terre par- 
tenementorum predict, tis a void Uerdict 
zule uncertain, and no Execution can be 
ade of pieces, 
Jn Ejeament of a Panoz, on non culp. Manor. 
ie Uerdict was foz the Plaintiff foz the | 
anoꝛ, and Quoad ſervitia non culp. *@was 
fected that the Uerdict was not foz the 
laintiff foz the Panoz, becauſe as to the 
rvices *twas foz the Defendant ; but *twas 
ſwered the laſt par: as to the ſervices was 
id and ſurpluſage. . Siderfin 232. Keeble 
part, 8 10. 
In Caſe upon non Aſſumpſit pleaded, if verdlct ſpeci- 
e Jurp find that the Defendant non Af- al. 
pſit; pet if two Witneſſes ſay true, then 
e find that he did Aſſume. The firfk hall 
and foz the Defendant, and the laſt wozvs 
e void; and ſurpluſage ſhall not vitiate. Surpluſage. 
Af upon a Leaſe of twenty Acres and Eje dment. 
e Jury find Quod dimiſit ten Acres tantum, 
nd the concluſton of the Uerdic is, Et fi, 
per totam materiam Curiæ videbitur quod 
defendant dimiſit twenty Acres, then they 
nd foz the Plaintiff; and ik not, then foz 
ze Defendant, chis is repugnant, and ſo 
he Uerdic is void in all, | 
In ejectione firmæ de 7 Meſſuagijs ſive Te- 
zementis, and Uerdict pro querente. Tis 
Ifo the incertainty, and the Uerdic doth 
dot help it; and Hale refuſed to let the 
Hurp find foz the Plaintiff, foz the Peſſua⸗ 
es, and non cul. foz the Wenements ; but 
dp Twiſden, if it had been de uno Meſſuag. 


we tenemento yocato, the Black Swan, it had 
been 
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ben good, becauſe the laſt part males 
certain, Sydertin 295. Keeble 2 part, þ 
Cro. 3 part, 186 
Certain. To Aſſeſs Damages incertainly is von 
as to ſay we Aſſeſs fozty pound, if we my 
by Law, if not then but thie pound, tf 
| is void. 
Damages. Indebitatus aſſumpſit, to Alleſs Damay 
occaſione debiti prædicti is good, althay 
ic ought to be occaſione non performation 
&c. 
11 Inſormation. In an Inkozmation upon the Stau 
1 ö [IN 39 El. Cap. 11. foz Dying with L OWed) 
TH by which he loſt twenty pounds foz ev 
Dffence 3 upon Not Guilty, if the Jury fy 
him Guilty foz uſing this againſt they 
tute koz fozty days, by which he loſt 
this is not good, becauſe he fozfeics tuen 
ty pounds foz every time, and the nun 
ber of times do not appear. 

If the Jury find the wozds in che Wi 
and pet do not find the Mill, the Uerdig 
not good, 

If chey firſt find the ſpecial matter, at 
then find the Illue generallp , the ſpecil 

| * is hereby _ j 1 
| Ik the Jurp find that J. S. was ſel 
G Veri in Fe, and Deviſed the Land to J. U. 
ſhall be good though they do not find that the Land ws 
by intend- held in Docage, pet this is good; fo? thi 
_ ſhall be intended, this being a Collaten 
thing, and this being the moſt common Tv 
nure. - 
a Uerdict of Eloynment and Converſion ug 
Devaſiavit: his own uſe, pꝛoves a Devaſtavit, Keeble! 
part, 488. , 
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Jf they find that he was ſeiſed and Will, 
ade his Mill in hc verba, &c. although 

zep do not find that he Deviſed che Land 

in the fozmer 3 pet this is good by intends 

ent, 

But ik a thing is left out, and cannot be 
tended, the Uerdict is not good. : 
Ik che Iſſue be whether the Sheriff took 
S. and kept him in P2iſon in Execution 
2 certain Debt and Damages by fozce of a 
apias ad ſatisfaciendum, and the Jury find 
at he cook him by fozce of an Alias Capias 
l fatisfaciendum, &c. although they do not 
nd that he kept him in Execution foz 
e Debt and Damages afozeſaid, accoz⸗ 
ng to the Jſſue, pet this is a good Spe⸗ 
il Uerdig; fo2 it ſhall be intended; foz 
ze Conſequence is necellary from this 
hich is found, foz he could not cake him, 
it that he muſt be in Execution. Vide ſes 
ral inſtances of this, Rolls tit. Tryal, 697. 


Co 
Ik the Jury find that J. S. was ſeiſed in 
e, and made his Mill in hæc verba, and 


ill Wat he afterwards dyed; although they do W_ 
dt find that he dyed ſeiſed, yet it ſhall be 
(4 Mcended that he dyed ſeiſed, and ſo good, 
a Ik they find chat A. did Bargain and Bargaln aud 
ell, &c. although they do not find any con- Sale. 
hi; eeration, pet this ſball be intended. 


Do ik they find that ſuch Perſons Autho- Letters Pa- 
ati virtute literarum patentium Dominæ tents. 
lizabethz, &c. and do not find that the 

etters Patents were under the Gzeat Deal, 
t this ſhall be intended. 


U Uer⸗ 
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Uervicts of Lap⸗Men ſhall be taken / 
toꝛding to their intent, and ned not ſo y 
ckle a fozm as in Pleadings. Lib. 4. 6 
Hob. 76. Siderhn 27, 75. Littleton Rep 


133. &c. 

*Tyeretoze if the Jury find a Recogniznſ 
in nature of a Statute Staple in this nw 
ner, That the Conuſoz came befoze R.0F 
Reco2der of London, and I. O. Mayo | 
the Staple, Et recognovit ſe debere to B. 20 
and do not lay, Secundum formam Stati 
&c. no Preſcriptum Obligatorium, &c, uſt 
though the Statute of 23 H. 8. provide, Thi 
it chall be by ill Obligatozp, ſealed vii 
thze Deals; and here it doth not appuß 


that there was any Bond oz Deal, noz c 


Notes. 


Where a fpe- 
clal Concluſi - 
on of a ſpec]- 
al Verdict ſhall 
ald the Im- 

— of 


ft was accozding to the Statute ; pet thi 
things ſhall be intended, they Having four 
a Recogmizance befoze the Papoz and i 
co2ber, | | 
A ſpecial Verdict may be amended by 
Notes. Keeble 1 part, 907. ck a Cozont) 
Inquiſicton amended by his Notes, 

Ik the Jury find aſpecial Uerdict, and 
ker the Law upon that ſpecial Matter tot 
Court, although they do not find any til 
foz the Defendant, which is a Collaten 
thing to the point which they refer tot! 
Court, pet the Uerdic is good enough, it 


all other things ſhall be intended, erh 


this which is referred to the Court. | 
5. 97. Littletons Rep. 135. & c. Keebls! 
part, 362, 412. 

In Eſeament, Ik the Plaintiff decl 
upon a Leaſe made by A. and the Jury in 
a Special Uerdic, and matter in Law vp 
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a power of Revocation of Uſes by an In⸗ 
Wpenture and Limication of new Uſes, and 
hen a Leaſe foz Pears made to the Plain⸗ 
iff by the Leſſoz in the Declaration , and 
ther. in which there is an apparent va⸗ 
tance but they conclude che Merdict, and 
efer to the Court, whether the Gant of 
new Eſtate found in the Uerdie, be a re- 
zocation of the firff JIndenture, oz not. 
1 * ſpecial concluſion ſhall aid the Uerdic, 
that the Court cannot take notice of the 
ariance between the Leaſe in the Declaract- 
and Uerdic, becauſe the doubt touching 
ze. Revocation , is only referred to the 
Court, And although they refer to the 
ourt, whether this be a Revocation of che 
irſt Jadencure, and not of the fozmer Uſes, 
nd Limttation of new Uſes, as it ought to 
e; pet in a Uerdic this is good, foz their 
ntention appears. 15 
Do note a difference between a fpecial 
Conclaſion and Reference to the Court, and 
general Concluſion, and Reference to the 
Lourt, Vide hic 379. , 
In Debt foz fozty ſhillings foz a Hozſe For whom 
ld, and the Jury find fozty ſhiklings Debt, the Verdict 
0z two Pozles ſold; this is found againſt fball be (aid 
ö he Plaintiff, foz this is not the lame Con⸗ und. 
o in Debt fo2 twenty pound, ik che Jury 
ü fozty pound Debt, this is againlt the 
ls Plaintiff, e | ; 
In Debt foz twenty pound foz Mood 
cin old, and the Jury find the Bargain was foz 


fu wentp marks; the Plaintiff ſhall not have 
maß rdgment ko; this variance, | | 
i + MW 2 Do 
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So in Debt foz Renc upon a Demile x 
two Acres, and the Jury find it upon ch 
Demiſe of one Acre, the Plaintiff ſhall uy 
have Judgment, | 

But in Debt foz twenty four pounds eigh| 
ſhillings, received fo2 the Plaintiffs uſe, i 
che Jury find che Defendant ows tweyſ 
four pounds, but not the eight ſhillings, u 
Plainciff ſhall have Judgment; foz perky 
he had paid the eight ſhilling. ; 

In an Kailon upon the Caſe againſt A. 
the Plaintiff declares, That by Cuſtan, 
cc. amonglt Merchants, &c. If two ar 
found in Arrearages upon Accompt, m 
they aſſume to pay this at certain day 
that any one of chem may be charged i 
the whole by himlelf, and then ſhews < 
Accompt of A. and B. who are found inf 
rear, in ſo much, &c. And pꝛomiled to jy 
this at certain days, but paid it not, m 
now he bꝛings his Action againſt A. althoug 
upon Non Aſſumpſit - pleaded , it be foul 
that the days of payment are miſtaken, jt 
the days being paſt the Action lyes, u 
cauſe the Law makes the duty upon ti 
-—— fo2 which after the days an Aid 

yes, 

Jn Debt upon a Leaſe of twenty Acts 
The Defendant pleaded the Leaſe was 
twenty four Acres, ſans ceo que il demiſe 
20 Acres tantum. The Uerdic found i 
Demiſe of twenty one Acres only; im 
looked upon as a Jeofail, and found i 
neither Plaintiff noz Defendant, Dyer 3% 

Ik the Iſſue be Aſſets in Sale, and i 
Uerdic be Allets in Dale, tis a good 1 
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>, foz the place is not material, Keeble x 
art, 662. 
do of an Accompt befoze A. and B. An 
ccompt found befoze A. tantum is good, 

Jn Eſcape of Baron and Feme, and the 
ury find of che Earon only, tis good, 
d ſo in other Actions grounded upon a 
rt to find part. But upon a Contra the 
erdict ought to purſue the Declaration, 
'erwiſe in Debt upon a Leaſe foz years, 
3 Rent, Sidertin 5, 6. Keeble 1 part, 371. 
Iſſue whether Pony was paid foz Black- 
re. Uerdic, that it was paid fo2 Blackacre 
Id Whiteacre, good: ſo per Twiſden; whes 
er a Common was from Lady-day to Mi- 
jaelmas, and the Uerdict finds from Chriſi- 
as to Michaelmas dap, tis good. Keeb. 1 p. 1 92. 
 Jndictment of fozcible Entry and Detains 
„A Uerdict of fozcible Entry and fozci- 
2 Detainer is ſufficient to grant Refficuti- 
| upon, Keeble 1 part, 419. 

Barwel pzaped Wilt of fozcible Entry and 
Ytatner, found Ignoramus as to the Des 
ner, and Billa Vera as to the Entry, might 
2 quaſh'd, which was done, foz the Df- 
ce as charged being intire, the Gzand. 
ury cannot appoztion their Uerdict as 
e Petit Jurp on Jndicqment may, Kee- 
e 1 part 931. | 

Where all is to be given in Damages, Damages. 
e Jury are Chancellozs, and may give ſo 
uch as the Cale requires in Equity. 

In Detinue of a Bond ok 100 l. if che Detlnue. 
iry find that he received a Bond of a 
eater oz leſs Hum, the Uerdict is foz the 
dekendant. 

| U 3 20 
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Promiſe. Do in a pzomile to do two things, jÞþ 
the Jury find but one of them, tis fo; 
Defendant. 4 
Ejedtment. Otherwile in Ejecment upon a 24; 
mile of ten Acres, if the Jury find a 
— of tels, the Plaintiff ſhalt have Juy|: 
Preſcription. If the Iſſte be upon a P2eſcription | 
Vide Derant. Common belonging to a Peſlnage and ty 
383. bundzed Acres of Land, fifty ok Penn 
and fifty of Paſture; if che Jury find Cu 
mon belonging to the Youſe, twenty gm 
of Peadow, and twenty of Paſture in + 
of the Uills, and not in the reit, the uf 
ſcription is not found. ; 
Treſpaſs. If part of the Zreſpaſs oz wzong be kung 
'tis ſuffictent in Mreſpaſs oz an Am 
Caſe. of the Caſe upon a Tort; as by a Cn 
| moner, fo2 putting and depaſturing Cai 
in the Common. 
5 2% Ik the Iſſue be whether all che Lay 
Auaita Que in Exerution, were the Eſtate of the þ 
x ther in Tail, oz in Fee, and part is fo 
in Tail, and part in Fee; Judgment ſil 
be given fo2 the Defendant who pleat 
the leiſin in Fee. 
Fje&ment. Ik the Plaintiff declares upon a Dem 
made the firſt of May, to comment! 
Michaelmas next, if the Jury find a A 
made at any other day befoze the Fealt, 
found foz the Plaintiff ; foz the day of mj 
king is not material. 
Other wile of a Leafe foz'years in Pol 
ſion; as of a Leafe made che fifth of K 
Habend. foz thzee pears from Lady-day 
foze ; and the Jury find a Leaſe a 
] l 


| | 
|| 
11 
|| 
1 
BY 


Tryals per Pajs. 295 


5th day of May, fo2 th2ee years, from the 
me Lady-day 3 faz this is a Leale in Pol⸗ 
lion. 
In falſe Impzifonment in Middleſex, and Impriſon- 
he Defendant juffifies in London, to which ment. 
e Plaintiff ſaich, The-Defendans took him 
, Middleſex, de ſon Tort demeſn, and Iſſue 
pon this, aud the Jury find the Defendanc 
bc ok him in Middleſex lawfully upon a 
Uric, pet this is foz the Plaiutift; foz 
e Jllue is upon che place, and not upan 
ze Tort, fo; that is confeſſed hy;ithe Pleads 
„ik the taking was in Middleſex; -- | 
In Debt foz twenty pound, and the Jury Debt. 
nd fozty pound, the Plaintiff ſhall not have 
udgment, the reaſon ſeems to be becauſe 
cannot be the lame Debt which is intire; 
ut 17 another Contract, which is mil⸗ 


"If the Illue be payment after Execution, __ 
nd the Jury find payment befoze, vet the — 
iſſue is pꝛoved ; foz papment befeze is Pape Vide 138. 
1 h 

n Debt upon a Bond, bearing date the © 

5th of June, upon Non efiffaQtum, if the Ju⸗ ** | 

y find it his Deed, but that it was deltvee | 
ed eight days after the date, this is found 
oz the Plaintiff. 

Jf the Iſſue be. that two made - the Fe⸗ Joynt and ſe- 
ffment, oz two were Cburch⸗wardens, &c. veral. 
Ind — Jury find but one, &cc. the, Aſſue is | 
or ound, 1418 
Ak the breach of Covenant 03 Waft be Obligation: 
ſligned...in cutting twenty Trees, and the * 
Aury fins 22 an, bet the Plaing _ have 


— vn 2 
Us Af 
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Ak in Replevin, &c. the Jury find th 
part of the Cattel were Levant and Couchy, 
and part not, and the Iſſue is upon all, u 
Ilſue is not found, | ; 

In Debt, tam quam, on the Statut: | 
Jac. cap. 22. foz cutting Oaks unſeaſonathÞ 
on not Guilty, and Uerdic fo2 the Pl 
tiff, *twas excepted in Arreſt of JudgnaÞ 
That the Jurp found the value of each Tu 
fir ſhillings eight pence, but do not catyſþ 
the ſum. Sed per curiam in this Iſſue tis nen 
leſs ; but had the Iſſue been nil debet, th 
muſt caſt it up, and not leave it to 


Court, Keeble 1 part, 83 5. 


Iadlctment. 


jedtment. 
vold in part. 


Information. ; 
Uſary. 


Keeling excepted to an Indictment of 4 
fault, Battery and Mounding. The Jn 
find him Not Guilty de tranſgreſ. & inſt 
pred. Sed per cur. tis well enough, andi 
p2echends the whole, contra if it had ben 
de inſult. pred. only, and the P2eſentme 
Araverſe and Lryal was all at the ſame 
and Seſſions, ex aſſenſu, being a favour i 
the Party. Keeble 1 part, 879. 

In Ejectment foz him who pleaded all, 
fourteen Acres, and the Jury find Guih 
of twenty, the Plaintiff all have Jun 
ment foz the fourteen, and the Uerdic 6 
void foz the reſidue. i 

In an Jnfozmation upon an uſutiovÞ 
Contract by two, tis not ſufficient to finn 
Contract by one. Ot herwile where the la 
and offence is ſeveral, as againſt two um 
the Statute 4 k. 6. Pro emptione butiri, W 
ſelling it by Retail, &c. and ſo iy an Adil 


upon the Caſe in Nature of Conſpiracy, u 


{oz wozds laid twice in one 8 
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th vis will put in Iſſue the manner as well Modo er forme- 
ich s the matter, where the manner is mate- 
uU, al; as the time of the Fac and other Cir⸗ 


"umlances. 
ute The Plaintiff replies that W. made a Replevin. 
nal Reale to him 30 Martij Habend. from Lady- Leaſe. 
B ay Taft, and Iſſue Modo & forma, and the 
men Pury find a Leaſe made the 25 Marti) Ha- 
Lu endum extunc foz a Pear, this is good, 
alt ithough the time of making and commence⸗ 
Ment of the Leaſe are miſtaken, inalmuch 
3 extunc includes the Feat, Pet becauſe 
| ſufficient Title and Leaſe is found fo2 
he Plaintiff to put in his Cattel, this is 
ifficient, this being the ſubſtance, and the 
Modo & forma ſhall not put the circumſtan⸗ 
es in Iſſue, 
Do in Treſpaſs, if the Defendant juſtiſie 
he putting in his Cattel foz Common, 
which he claims from Pentecoſt to a certain 
ime everp Pear, which is traverſed Modo 
& forma, and the Jury find that he had 
Common in Vigilia Pentecoſtis in feſto, and 
the dap next to this to the time, this is 
ound foz the Defendant, 

But otherwiſe in theſe Caſes in an Alliſe 
of Common, becauſe there he ought to re- 
cover his Title, | 
In Debt foz Rent, if the Defendant plead 
an Entry by the Plaintiff, befoze the Rent 
was due, ſcilicet ſuch a day which was after, 
and Iſſue upon the Entry Modo & forma, 
and the Jurp find foz the Defendant, he 
ſhall have Judgment, foz the ſeilicet is void, 
and the Modo & forma go to the matter. Mir 
after, bk 3 s ; 

Fd | In 
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Non eſt faztum. In Debt upon a Bond, and the Dety, 
dant plead Non eſt factum, and the Jury ful 
the Bond made joyntly by another with | 
Defenvanc, the Plaintiff ſhall have zu 
ment; foz the Defeudant ſhould have ple 


ed this, f 
Deviſe, Ik a Deviſe be pleaded abſolute, if u 
| Jury find a Deviſe upon a Condition Py! 
cedent, tis not good, | : 
Riens per Di.: In Debt againff A. as Daughter in 
cent, Meir to B. and the Defendant yiead Rin 
per diſcent of B. and the Jury find that 3 
was ſeiled in Fe and dyed, having Illue y 
Defendant his Daughter, and his Wi 
with Child of a Bop, who was afcerwnÞ 
bozu alive, and dyed one hour after, this 1 
ſue is found againſt the Plaintiff, becauſe iu 
Defendaut had the Land as Heir to her 
ther, who was laſt ſeifed, and not to (hÞ 
Father, and ſa the Defendagt had not th 
Land by Diſcent from the Father, but fron 
the Brother, yet. this is Allets in her Haun 
if it had been ſpecially pleaded. 2 
In a zit of Gvroz bagught by him 
remainder in Tapl to Reverſe a Fine, i 
the Defendant plead in bar of the Wri 
of Erva2, a Common Recovery by 4 
Tenant in Tayl; to which the Plaintiff 
plies, That at the time of the Recovery lu 
kered, he himfelf was Tenant to the Pu 
pe, aud ſo the Recovery voin, upon wil 
Allue is jopyed, and the Izzy find that f 
was CTenant af part, but not of other yii 
This Iſſue is partly found la the PlainilÞþ 
and partip f the Dekenpant, ſqzhe Cory 
ſhall pzoceed to the examination of the — : 
| yy 
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u, fo that whereof he was found no Te- 
int; but 'tis a good bar of the Mrit of 
xro2, fo2 that whereof he is found Tenant 
the Præcipe. 
In Aſſumpfit to pay Pony upon requeſt, Promiſe. 
d Iſſue upon this, if the Jury find che 
Aaintiff pꝛomiſed to pay the Ponp, but do 
ot ſay upon requeſt, noꝛ Modo & forma, 
is not found foz the Plaintiff, 
Jn Ejectment of a Papo, if the Jury find ir the ſub- 
hat there were no Freeholders, and fo *tis ſtance of the 
o Panoz in Law, pet being a Panoz by _ —_— 
teputation, and ſo the Tenements paſs by plano. 
je Leaſe 3 therefoze this-Uerdi is found 
by him who pleads the Leale ok the Manoz, 
2 the ſubſkante is, wherher any thing was 
demiſed 82 net. . 
In an Jnfo2mation of Cxtoztion agaiuff Goal. 
the Goaler of the Goal, a Pziſon ok the 
Caſtle ok Maidfion 3 the Jury: found there 
was no Caſtle, but that there was a Goal; 
this was foz the Plaintiff, -becauſe Goal is 
3 24 JI&1 a 
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If the Jause be whether the Defendant accompr. 


had Accompted befoze R. and W. Auditozs 


aſſigned by tho Plaintiff, and the Jury: find 
an Accompt befvze R. only, he Jflue is 
found ſoß the Defendant ; foz the Accompt is 
the Effect of the Iſſue, Vide Rolls Tie. Tryal 
707. &c. 5 N 8 | 
M eleven agree, andthe twelfth will nos, agree 
the Uerdic of the eleven cannot be taken, Jar 
but the Court map carry ths Jurozs with 
ue until they aro agreed. 4x 

nh 11,3. | f 


A 
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Verdict alte- A pꝛivy Uerdic map be alered in 9 
red. con : 15 80 n 7 
In an Extendi fac. upon a Statute, it, 
Jury deliver their Uerdict in Writing, thſþ 
may afterwards make it moze fozmal, u 
they cannot alter it in ſubſtance, foz it zu 
compleat Uerdic& by the delivery. 90, 
Pꝛelentments, &c. 7 
Fine and Non. A Fine pleaded in Bar, and that afy 
; the death of A. ſcil. 1 Auguſt, 3 Car. B, $f 
ther of the Plaintiff was alive, & in peu 
vita & remanſit infra hoc Regnum infra quay Þ 
or Maria, &c. apud W. in Com. D. and 1 
Entry oz Claim wichin five pears after, an 
the Plaintiff replies and takes Iſſue, Qu 
6 il non fuit & remanſit infra hoc Regnum Ar 
0 & forma. gliæ modo & forma, &c. And the Jury in 
Quod non fuit & remanſit infra hoc Regun 
Angliz, 1 Auguſt, 3 Car. but that he wy 
there 1 Maij, 4 Car. and remained there! 
Ponth, and refer to the Court, An fuit & 
remanſit infra hoc Regnum modo & forma, 
6c. This Jflue is kound foz the Defet- 
dant, foz the matter and ſubſtance of the 
Plea is, whether he was within the Realm 
after the death of A. and five years befor 
Entry oz Claim per him oz the Plaintif, 
and modo & forma ſhall not make the. diy Þ 
material. Rolls Tit. Tryal 713. : 
Judgment, Judgment upon a Demurrer , and 1 
Arreſt, at QUUrit of Inquirp executed at the return, 
whar time. the party may thew any thing in Arref | 
of Judgment; foz Judgment is not com 
pleac until che laſt Judgment. The fit 
is but an Award: A Pan may plead an} Þ 
thing in Arreſt of Judgment after — | 
| ; ich! 
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Tryals per Pais. 

ü will make Crroz if the Judgment be 
ven. : 
In Debt upon a ſimple Contract againſt 

Executoz, ik he will not plead in Abate⸗ 

nt, but ather matter which is found 

zinſt him, he ſhall not afterwards alledge 
at he is not chargable in Arreſt of Judg- 
ent. 
Do in Debt againſt Executozs upon Ars 

arages of Accompt, where they are not 

That which appears ill upon the f 

at which appears ill upon the ſame 

ecozd, but not a 'matter of Fact , which keen - 
th not appear upon the Recozd, becauſe 

ze parties cannot by che Iſſue, As that 

Juro2 was challenged, and pet ſerved on 

ze Tales, foz this cannot appear without 

ledging matter of Fac, Noz that the 

defendants Attozny had no Warrant. 

ut ik there be any irregular oz foul 

ictice, this map be offered to ſet aſide 
Judgment. | 

In Crroz upon Judgment in Durham, vic 
Debt upon Bond to pay twenty pounds 

Lhe Defendant pleaded ſolvit ad diem, not 
aping where; a Uerdict thereupon is void, 

ecaule there is no Viſne, and ſo no Tryal, 

ceble 2 part, 620. | | 

Ik any thing be omitted in the Declara- | 
ion, oz if moze is put in the Declaration — 2 
han is found by the Jury, if it make a dict and the 
aterial Uariance betwixt the Nar, and the Declararlon. 
Qerdic, the Action ſhall abate, 

Theſe following are adjudged material 
dartances. 
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Words. 


Promiſe. 


Ejectment. 


Wiſt. 


Tryals per Pais. 

Ik the Declaration be foz theſe Wh, 
Thou procuredſt eight or ten of thy Nei 
bours to perjure themſelves, and the 3 
find that he laid, Thou haſt cauſed cighy 
ten, cc. foz he might be a remote cault, 
licee cauſa ſine qua non, without poi 
ment, Nar, He is a Bankrupt. Uervig, 
will be a Bankrupt within two days. Nat, ik 
is a Thief. Uer, He ſtole a Horſe. Nar, Thi 
art a Murderer. Uer., He is, ec. n. 
know him to be a Thief. Uer. I think M 
to be a Thief. | 

So it is material Uartance, if a ſy 
p2omile be laid to be upon Requeſt, and <F 
Uerdic find it without Requeſt, Oo ik 
Declaration be upon a Leaſe made by tt 
oz by Baron and Feme, and the Juty fi 
that one of them had nothing in the Lan 
02 that the Baron only made the Leaſe, of 
that the two were Tenants in Comm 
and ſo ſeveral Leaſes, otherwiſe ik thy 
were Copartners. 

So in Caſe that the Teſtato2 was i 
debted to the Plaintiff in fifty five pouny, 
and the Defendant being Adminiſtrato} 1 
conſideratione, &c. p20mile to pay this, un 
non Aſſumpſit, if the Uerdict find the pzomil 
to be to pay thirty pounds, part of th. 
fifty five pounds, 

So in @jectment, if the Nar. be oi 
Leaſe of thaee Acres, a Leaſe of a Pop 
will not maintain the Nar. : 

So in Matt, foz cutting Trees, and i 
Uerdict find chat he eradicated che TrivÞ 
but did not cut them, = 
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'q Pzelcription in modo decimandi, That Preſcription. 
rp one who hath leven Lambs, oz under 
zen, ſhall pap to the Parſon ob. foz every 
amb, and the Jury find that; and farther, 
hat ik he had mo2e than ſeven Lambs, he 
ould pay a Lamb; and that the Parſon 
ould pap the Pariſhivner ob. This is 
the ſame Pzeſcription, but makes a va- 
Ince. 
Ent if there be a Uariance between the Varlance, 
erdi& and the Nar. either by way of lur⸗ 
us oz defect; but ik this matter of Uari- 
ice be not material in the extenuation of 
e Action oz Damages, the Action ſhall lye 
twithKanding the Uartance. &; 
wo enſuing are adjudged not to be 
ILerta . | 
Har. Strong Thief. Uerdic, Thief. ar. 
lay, ct. Uer. Laffirm, or I doubt not. Nar, 
he Plaintiff will do ſuch a thing. Uer. L 
ink in my Conſcience he will, gc, Nar. Df a 
vaſe by a Pardon fox five pears; if he tam 
u ſhould be Parſon, & tam diu viveret. And 
ze Uerdict find the Leaſe to be foz five pears, 
he tam diu viveret without the wozds, and 
jould continue Parſon 3 fo2 the Law implp⸗ 
; That if he be dep2ived oz reſign, that 
Je Leaſe determines. Par. He is a Murderer. 
ler, He was a Murderer ; fog when he ſaps, 
le is a Murderer, tis not intended, that he 
id the Ac in preſenti, but befoze. So in 
Lreſpaſles oz Actions upon Torts and wzongs 
hich are ſeveral, I che Uerdict find part 
ts no material variance, and the Plainciff 
n theſe Cales ſhall have Judgment. Roll. tit. 
Tryal 720. | | 
| A 
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Inqueſt by A Jury of Middleſex was demand j 
default. the Common-Pleas, the firſt day of th 
Term, and ſome appeared, and ſome yy 

ſo that here was not a full Jury, and u 

ther the Defendant noz his Actozny did uf 

| pear, and therefoze the Plaintiff pꝛaped, u 

the Inqueſt might be awarded by defaitÞ 

and by the Opinion of Welſh and Dyer, M 

pzaper ſhall be granted, and the Cuſics I 

vium, and all the Pzothonotaries ſaid ay 

courſe was lo, fo2 the parties are demanli 

befoze the Jury, and if the Plaintiff mu 

default, he Call be Nonſuited ; and if h 

Defendant make default, the Jury ſhall . 

awarded by default, whether chey appen 

not. Dyer 265. 7 
What the De: Ulhere an Inqueſt is taken by default h! 
fendant loſes Defendant ſhall loſe his Challenges, andi 
by his default. 2 8 Aſſ. p. 42. Tit. Enqueſt in Fitz. he hu 
loſe his Evidences alſo, Bro. Enqueſt. u 

uod non eſt lex. ; 

When the De- Det. The Defendant pleaded a Relel; 
fendanr may aud the Plaintiff replyed non eſt fachm 
by default, and at the dap of the Venire facias the By 
and when an fendant made default, and the Inqueſt wi 
Inqueſt muſt taken upon his default, and found fo) th 
be raken up02 Defendant , ko; which the Plaintiff tak 
ens detault. nothing by his Bill; and yet if the Plai 
tiff had pꝛaped it, he might Have had 
Defendant condemned hy his default bein 
the taking of the Uerdic, Ec fic vide fol 
in le Plaintiff, Bro. Ib. 5. But upon ſi 
Releaſe and default in Trelpals, the 1 
queſt ſhall be taken by default, and the D 
fendanc ſhall not be condemned by del 
though the Plaintiff pzap it, and the = ; 
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, becauſe che Debt is cercain, and the 
amages are incertain in Zreſpaſs , Bro. 


Gud Finch f. 409. hath well collected out 
Brook, That always in an Acton of 
reſpaſs, whatſoever the Ilſue be, Releaſe, / 
ſification, 8c. and alſo in Debt, Dett- 
e, Account, and the reſt which are foz 
ings in certainty, if the Illue be taken 
on a matter in fait only, as payment, 
that an Acquittance pleaded in Bar by 
> Defendant was made by Dares, & c. The 
queſt ſhall be taken by default, if the De⸗ 
ndant makes default; but in the laſt re- 
ed Actions of Debt, dc. if the Iſſue be up⸗ 1 0 
the Acquittance it ſelf, Releaſe, oz other N 
atter in wziting, the Plaintiff may pzay N 
wgment upon the Defendants default, if : 
will; but if he do not p2ay it, the Jury "A 
all be taken by default, as in an Action $1, HR 
Treſpaſs, 1 
The Jurp may give a Uerdict without Verdict _ 
ſtimony, oz againſt ceſtimony, when they — " 
1 have conufance of Yhe Fact. Plo. 
OM. 86. 

The Jury are to find Coſts and Damages 

Debt, Treſpaſs, Ejeament,--Nuſance, 
ovenant, &c. Debt foz Tythes, treble va⸗ 
2 e of the Tythes, and no Cofts noꝛ Das 
ein ages. N 

In Audita Querela ſur Statute, The Jflue 
1 0 value of the Land. | 


li 
age 
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Waſte, Treble Damages. - 

Quare Impedit. 1. Whether the Church vu 
void by the death of the Incumbent. 
Whecher it be now full oz not? If it u 
full, at whoſe Pzeſencation - And if h 
Pouths be paſt fince the laft avoydance, wt 
of what value it is by the year 2 and vw; 
Cofts and Damages? : 

The Verdict. In Dower , Inquiratu i 
vir obierit ſeizitus de tenementis præd. in d 
minico ſuo ut de feodo, aut de feodo tal 
Et fi ita invenierint, tunc quantum tenemen 1 
illa valent per annum in omnibus exitibus du 
repriſas, juxta verum valorem eorund. & q 
tum tempus dilabitur a tempore mortis p 
viri, & quæ dampna petens ſuſtinet tam oc 
one detentionis datæ quam premiſſorum. 

En Dower Nota. The Jury finding 
dying leiſed, they muſt afleſs Coſt and Di 
mages, but if they find the Yusband . 
ſeiſed, but did not dye lo, then no Coſſs19Þ? 
Damages, but only the value of the Lan 

In Detinne , Si. pro quer. de valor 
detent. & cuſtag. & dampna. L 

In Replevin, Damages fo2 both Paß 

In Account, No Damages no Coſls, Þ: 

In placito terræ. Nulla dampna necculyF 
Warrantia Chartæ Conſimile. ; 

Aſſiſe Conlimile. | . 

Pꝛohibition, Si pro quer. tum enquir, of? 
exitibus & non plus. | 4 

Tartitione facienda, Si pro quer. tunc d 
exitibus & non plus. 4 


= SS S 7 % 
- 
— 
8 . 
5 A * * - ——— , 7 "EF 3 wy NOT HIT; * „* —„— , 
Les CIT Yoo ĩ OWE = Pans FFC 777 y AY Sgt BC ane” pred = ah, 7 hong IT b 
2 Es 2 5 3 3 ao) . * 15 OF TE LS, DL M4 Err 4 L 2 3 ER .  OE: 5 "gy 5 
: — - 1 5 + 48 . Y — 


Tryals per Pais. 
En brief de Entry in le per. Cuſtag. & 
Na. 
In all real Actions generally no moze 
mn the Iſſue, 
In Replevin, Ik the Plaintiff be called 
do not appear, the Court takes the 
dick foz the Defendant, and the Jurp 
ls Damages and Coſts. But Nota, 
jat a Uerdict is not uſually taken in other 
ions after the Plaintiff is Non-ſuic. 
fin 2 part, 155. 
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CAP. XIv. 


How the Jury ought to demean thaff 
ſelves, whilſt they conſider of th 
Verdict; when they may Eat a 
Drink, when not; what Mil 
meanor of theirs will make 
Verdict void: Evidence given thi 
when they are gone from the! 
ſpoils their Verdict: For whatt 
Court may Fine them, and wh 
the Juſtices may carry them 
Carts, till they agree of their |: 
dict. An Amercement Aﬀered! 


the Jury. 


Pere is a Maxim, and an old Chl 
_ gue in the Law, That the Jury ſhall! 
drink. © © eat noz dzink after they be Cwozn, till! 
have given their Uerdia, without che All 
and Licence of the Juſtices; and thi 
oꝛdained by the Law foz eſchewing of din 
inconveniences that might follow them 
on; and that eſpecially if they ſhould 
oz dzink at the Coſts of the Parties 
therefoze ik they do ſo, it may be lal 
Arreſt of Judgment. 
Wut with the aſſent of the Juſtices ! 
may both eat and dzink; as if any of! 
Juro2s fall fick befoze they be agreed of! 
Uerdic, lo ſoon that he map not comm 
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the Uerdic, then by the aſſent of the Ju- 
2s he may have meat oz dzink, and allo 
other things as be neceſſary foz him, 
| his fellows alſo at their own colts, oz For by aſſent 
the indifferent coſts of the Parties if - the Parties 
lo agr&, oz by the aſſent of the Juſtices rl 
p both eat oz dzink : and if the Caſe er. jurors. 
happen, that the Jury can in no wile. 
ee in their Uerdict 3 as if one of the Ju⸗ 
3 knoweth in his own Conſcience the 
& to be falſe, which the other Jurozs 
m to be true, and lo he will not agree 
h them fn giving a falſe Uerdic, and 
3 appeareth to the Juſtices by examin a⸗ 
„ the Juſtices may in ſuch caſe ſuffer the 
v to have both meat and d2ink fo a time, 
ſee whether they will agre?. And if 
» will in no wiſe agree, the Juſtices 
p take ſuch ozder in the matter as ſhall 
to them by their diſcretion to ſtand 


arDing New Inqueſt 
h reaſon and conſcience , by awarding — ex 


x new Inqueſt, and by ſetting Fine up⸗ not agree. 


them, that they ſhall find in default, oz 

rwiſe as they ſhall think beſt by their 

etion; like as they may do if one of 

Jury dye befoze the Merdick, &c. Doct. 

| Student. 158. | 

if the Jury after their Evidence given 

p them at the Bar, do at their own 

tges eat oz dzink, either befoze oz after Where, if the 

b be agreed on their Uerdic, it is finable, Jury eat or 
it ſhall not avoid the Uerdic; But _ — 

efoze they be agreed on their Uerdic, dict, and where 

p eat oz dzink at the charge of the only fincable. 

tntiff, if the Uerdic be given fog him, 

tall avoid the Uerdic, but if it be gi⸗ 
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ven foz the Defendant, it ſhall not u. 
it; Et fic e converſo. But if after 4 
be agreed on their Uerdict , they en. 
dzink at the charge of him foz whom 
do paſs, it ſhall not avoid the Nen 
1 Inſt. 228. g 
To give the Jury Pony, makes u 
1 void by two Juſtices. Leon. 1" 
18. 
what dellve- . Ik the Plaintiff after Evidence given, 
red to the Ju- the Jury departed from che Bar, oz ay 
ry after Evi- him do deliver any Letter from the Pli 
dence, hall tiff to any of the Jury, concerning then 
— ein ter in Iſlue, 02 any Evidence, oz any( 
Lictletons Crowl touching the matter in Illue, vj 
Rep. 69. was not given in Evidence, it ſhall; 
Keeble 1 part, the Uerdict, if it be found foz the Plain 
* but not, if it be found foz the Delem 
Et ſic e converſo. Eut if the Jury u 
a wap any Writing unſealed , which 
given in Evidence in open Court, 
ſhall not avoid their Uerdict, albeit 
1 not habe carried it with th 
d. 
How the Jury Pp the Law of England, a Jut i 
— their Evidence given upon the Jlue, a 
Bayliff to be kept together, in ſome conben 
place, without Peat 02 Dzink , Fit 
When they Candle (which ſome Wooks call at 
may est and pꝛilonment) and witheut ſpeech with! 
drink. unleſs it be the Bapliff, and with hin! 
See Smiths lp, if they be agreed. After they be 
wealth. 14. they map in Cauſes between pat! 
party, give a Uerdict, and if the 6 
be riſen, give a pꝛivp Uerdict befoz! 
of the Judges of the Court, and then® 
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zy eat and dzink, and the next mozning 
open Court, they may either affirm, oz 
ter their pzivby Uerdic, and that which 
given in Court ſhall ſtand. Put in Cri- Where there 
inal Caſes of Life oz Pember, the Jury — 4 
1 give no pzivy Uerdict, but they muſt . 
ve it openly in Court. 

A pꝛivy Uerdict may be taken in a Quo 
arranto, Perjury, oz wherever the King 

party, unleſs in caſe of life and death. 
eebles 3 part, 459. 

Neither can a Jury ſwozn and charged in where the 
ſe of Life oz Pember , be diſcharged by Jury cannot 
e Court, oz any other, but they ought to ON 
ive. a Uerdict. And the King cannot be i. 

2onsſuit , foz he is in Judgment of Law The king 
ber pꝛelent in Court; but a common per⸗ cannot be 

may be Non-ſuit, And in civil Actions Non. ſult. 

je Juffices upon cauſe map diſcharge the 

ity, Br. Enqueſt. 68. 47. 39. &c. 

In an Jnfozmation by an Infozmer, qui 

m, &c. the Jnfozmer may be Non-ſuiced, 

Inſt; 139. Cokes Entries, Tit. Information, 

94. 

But this is againſt common p2acfice 3 Information: 
3d J have known, that after a Jury of 

ife and Death have been ſwozn; and char- 
ted with Pziſoners Arraigned, the Judge 
aving been credibly infozmed, That ic was 

Jury packt to favour ſome Pꝛiloner, has 

ſcharged that Jury, and made the Sheriff 

turn another pꝛelentip. 

In Hillary Term, Sexto H. 8. Rotul. 358. 

It was alledged in arreſt of the Uerdic at 

he Niſi prius, That the Jurozs had eat and 
dzunk. And upon examination it was found, 

8 that 
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that they had firſt agreed, and that rec 
ing to give their Werdic, they law Rah 


Chief Zuſtice in the way going to lee a 3 


and they followed him, Et in veniendo j 


derunt cyplum & inde biberunt. And fo; ii 


every one of chem was fined 40 d. And g 


Dyer 37. : 


jurors fined, Plaintiff had Judgment upon the Nene 


And Dyer 218. At the Niſ prius, the z | 


ry after their charge given, returned aſ 
ſaid, That they were all agreed except u 


them. there a long time without concluding ay 


thing, and the Officers of the Court v} 
attended them, ſeeing their delay, ſear 
ed the Jurozs, if they had any thing abi 
them to eat; upon which ſearch it was foul 
that ſome of. them had Figgs, and others? 
pins, fo which the next day the matter — 
13 m 


Jurors at the Who had eat a Pear, and dzunk a dauwjſ 
Niſs prius, fined of Ale, foz which he would not agrn; 
in — „for and at the requeſt ok the Plaintiff, (| 
— Ainking Jury was ſent back again, and found g 
Ale. © Ifltze foz the Plaintiff, And che matt 
afozeſaid being examined by! the Oath i 
the Juro2s Separatim, and the Bapliff vþ 
kept them, and found true, che Offen 
was committed, and afterwards fon 
Suretp foz his Fine. Si, &cc. And it 
herbert, the then Juſtice of Aſſiſe, gave hi 
dap in Banco, &c. At which day a Fine | 
twenty ſhillings was there aſſeſſed, Et qui 
Ball. Curia adviſare vult. . 
AJ Treſpaſs by Mounſon againſt Wii, 
Fined for ha- the Jury was charged, and Evidence gia, 
ving Figgs and and the Juro2s being retired into a Youſe i 
Pippins about to conſider of their Evidence, they remaiil 
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noved to the Court, and the Jurozs were 

ramined upon Dath, and two of them did 

onfeſs, that thep had eaten Figs befo2e 

hep had agreed of their Uerdic ; and th2& 

ther of them confeſſed, that they had Pip- 

ins but did not eat of them, and that they 

id it without the knowledge oz will of 

ny of the parties. And afterwards the 

Court ſeca Fine of 5 l. upon each of them 

phich had eaten, and upon the others which 

jad not eaten 40s. Eut upon great advice 

nd conſideration had, and conference with 

je. reſt of the Judges, the Uerdic was held 

o be good, notwithſtanding the laid mil⸗ 
emeanoz, Leon. 1 part, 133. 

And ſee the Eook of Entries, 251. The 

Jurozs after they went from the War, ad Fined for eat- 
ipſos, of their Uerdict to adviſe, Comede- _ —_ 
unt quaſdam ſpecies, ſcil. Raiſons, Dates, &c. 5 
t their own Colts, as well befoze as after 

hey were agreed of their Uerdic. And the 
Juro2s were committed to P2iſon, but their 
Uerdict was good, although the Uerdict was 

riven againſt the King. 

In Ejectione firme, it was found foz the Finable for 
Defendant ,. thzee of the Jurozs had Sweet- having ſweet⸗ 
eats. in their Pockets, and thoſe thꝛæ were ure. 
toz the Plaintiff, until they were ſearched — — 

and the Sweet · meats found, and then didagrer do nor cat 
with the other nine, and gave Uerdict foz them. See Plo. 
che Defendanc, It was the Cpinion of the One 519; and 
Juſtices,” That whether they eat oz not, they impriloned 
were finable foz having of the Sweat- meats for having 
with them, foz that is a very great miſde- Ser- candy 
ments}, Godbolt 353 ok ng 
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Jurors Carted. 


The ſame Evi- 
dence given to 
the Jury, after 
they were 
gone from the 
Bar, ſpoils the 
Verdict. 
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40 Aſſiſe. Placito 11. The Juſtices AN 
That if the Jurozs will not agre in in 
Uerdic , the Juſtices may carry them i 
a Cart along with them, till they gf 

The Jury were gone from the War, if 
confer of their Uerdic, and one of the W 
nefles befoze ſwozn on the Defendants yu 
was called by the Jurozs, and he rect . 
again his Evidence to them, and after tu 
gave their Uerdict foz the Defendant, uf 
complaint being made to the Judge of | 
Alliſes of this miſdemeanoz, he eranin|- 
the Inqueſt, who confeſſed all che mat 
and that the Evidence was the ſame in 
fect, that was given befoze, Et non alan 
diverſa. And this matter being returned 
the Poſtea, the Opinion of the Court uu 
That the Uerdict was not good, and a 
nire facias de novo was awarded, Cro. ld 41 
part, 189. 

Trinity Term 1653. between Wells u 
Tayler, Copies of a Will, Anſwer and I 
poſitions were proved, but not all u 
and delivered to che Jury, who carrilÞ 
them with them from the Bar in a bw 
dle, which they laid by them and did u 
look on; pet their Verdict at the In 
was ſet aſide foz this cauſe, and the Cu 
would not regarp. their ſaying, that tf 
did not read them, foz they might in 
that to ſave themſelves ; it being a failÞ? 
to take any thing without the Cous 
knowledge, 1 
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Ak the Names of the Jurozs be fran- 
ſpoſed in the Pannel of the Hab. Corp. 
ds thoſe which were firff in the Pannel 
of the Venire fac. be ſet laſt in the Hab. 
Corp. tis good cauſe foʒ a new Tryal. So 
held in the Exchequer, 1694. 
A the Venire be returned but not filed, 
the Pannel may be changed, but by Wind- 
ham, not reaſonable the Jurp returned 
ſhould be changed without motion. Kee- 
ble 1 Vol. 562. | 
It one of the Parties ſay to the Jury if a party 
after they are gone from the Ear, You ſpeak to chem. 
are weak Men, it is as clear of my fide as the 
' Noſe in a Man's Face. This is new Evi- 
dence, foz his affirmation map much pers 
ſwade the Jury, and therefo2e ſhall quaſh the 
Verdict. 
Do if any of the Parties Servant ſpeak 
to the Jury, and the Uerdict goes fo2 his 
MPaſter, it map be quaſhed, but if foz the 
other fide, tis only fineable. Keeble 300. 
1 part. 
So ik any thing be read to them, which 
they ought not to have wich them, as a Bak 
ok Depoſitions, ſome whereof were read in 
Evidence. Prat's Caſe, 21 | 
The Plainciff delivered an Eſcrowl to a grow! de- 
Juroz impannelled , befoze he was ſwozn, livered to a 
who afterwards being ſwozn, and gone with Juror before 
the Jury from the Bar, co conſider of che or was worn, 
Uerdict, chewen the ſame Eſcrow! to his verd. 
Companions, who found foz che Plaintiff, 
The Piniſter who kept the Enqueft, in- 
fo2med the Court hereof, and the Jurp be⸗ 
ing ezamined, confefled the matter 3 
aid, 
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Church- Book 
delivered to 
the Jury, act 
of Court. 
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laid, upon which Judgment was ſtayer; 
foz after che Jury are ſwoz2n, they ougy Þ 
not to ſee no2 carry with them any oth Þ 
Evidence but what was delivered to they 
by the Court: afterwards the Plaintiff lun 
That the Elcrowl p2oved the ſame Cy, | 
dence which was given to them at War y! 
him; wherefoze it was not ſo bad, as i 
it had been new Evidence not given befoze; 
Sed non allocatur. 11H. 4. 17. 1 

Paſche 38 Eliz. Inter. Vicary and Farthing þÞ 
at the Nili prius. The Iſſue was abo! 
Non-Age, and two Cburch⸗Books were g 
ven in Evidence, one whereof was deli, 
red to the Jury in Court, by the aſſent l! 
Parties, and afterwards the other was del Þ* 
vered to the Jury out of the Court, by the 
Dolicicoz of the Plainciff, without the aſſent Þ* 
of the Court, and a 'Uerdict foz the Plain- Þ* 
tiff, and this was indozſed on the Poſte; Þ 
The Nueſtton was, whether this ſhould Þ 
make the Uerdic void oz no, foz the Ju 
ices differed in Opinion, Popham and Gau. 
dy, that it ſhould not; Fenner and Clench, 
that it ſhould; the Negative Juſtices gave 
theſe Reaſons; That the Book was deli⸗ 
vered in Evidence in the Court, and lo the 
other Party might anſwer co it, and that 
the Court had infozmed the Jury of the vu 
lidity thereof, how far they were to believe Þ 
it, with many other Reaſons $2 but the at- Þ 
firmacive was urged, becauſe there might be 
ſome matter in this ook, to induce them 
otherwiſe than was intended befoze, and be- 
cauſe it was delivered on his part, foz whom 


the Uerdic paſſed, without the __ al⸗ 
| | | 'fent3 
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nt ; yet one Book (ſcil. Cro. laſt part 411.) 
ls us, Judgment was afcerwards given 
72 the Plaintiff, See More's Reports 452. 
The Books differ, foz Cro. makes Clinch 
tive his Opinion foz the Uerdict, But More 
ings him on the other ſide, which J con- 
eive is trueſt, and foz mp part, J know 
to reaſon why foiſting of Evidence to the 
Jury, without the Court, ſhould have any 
avour at all. 
In the Caſe of Taylor and Web, Trin. Conſider the 
653. B. R. Twiſden moved to ſet aſide a Reaſons in the 
Herdid given at Ear, becauſe that after former caſes. 
Evidence when the Mritings were delive⸗ 
ed to the Jury, ſome Mritings which were 
, | Mot ſealed (and therefoze ought not to be de⸗ 
"WMivered to the Jury) were delivered by a 
"WStranger to the Jury, 
Hales Counſel of the other ſide, pzoduces 
an Affidavit of the Fozemans of the Jury, 
that they made no uſe of them in giving 
their Uerdic, and that moſt of thoſe Mri⸗ 
tings were read in Court in Evidence up- 
on the Zryal, and Hales ſaid, That if this 
ſhould avoid the Uerdic, then that would 
be in the power of any Stranger unknown, 
and againſt the mind of the Parties to avoid 
any Verdict. | 
Rolls Chief Juſtice, The Aftidavic of 
the Jury ought not to be allowed to make 
good their own Uerdict, foz now they are 
(as it were) Parties, and have offended, - 
and ſhall not be allowed by their own Path 
to take off their Offence, and it is the Du⸗ 
ty of the Jury to look what Writings they 
receive befoze they go from the Bar; and 
FE if 
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ik anp ſuch Paper be w2ap'd up am 
other Papers delivered to them by the Cour, 
ſo ſoon as they have dilcovered it, they Gay 
call in the Zip-ſtaff, who keeps them, m 
deliver it to him, and to teſtiſie they mu 
no uſe of it, and he laid it would be u 
gerous to give the leaſt wap to the dd 
vering of any Writings to a Jury, 5 
And at another day Rolls cited 11 H. 4. N 
the Plaintiff ( befoze che Zryal) deliver 
Bꝛzeviate of his Evidence to the Jury, whiz 
contained no moze than was pꝛoved u 
Court, yet by this the Uerdic was abo 
ed do Mich. 31 Eliz. C. B. Metcalf and Den 
Alter the Jury were gone from the Bar, ty 
ſent foz one of the Witneſles and re⸗ exam, 
ned him, who gave the very ſame Cvidem 
that he had befoze given in Court, pet | 
Verdict was avoided; and the reaſon of bug 
is, a fear and jealouſte that other matten 
might be given, &c. | 
37 Eliz. Farthings Caſe, a Paper not uy 
der Seal, which was given in Evidence, wy 
delivered to the Jury, this did not avoid 
Uerdict becauſe here can be no ſuch fear; an þ 
per Roll, If any Wricing (though not gun 
in Evidence) be delivered to the Jury by th 
Court, it ſhall not avoid the Uerdick. an 
in the pꝛincipal Caſe the Uerdict was avoiÞ 
ed. | 
Eſcrowl from Hill. 40 Eliz. Rot. 847. Jn Arreſt id 
one who was Judgment after Uerdict, it was alledge, 
no party. that a Juroz delivered co his companion 
an Eſcrow! fox Evidence co them, which! 
was not given in Evidence at the Tryal, 
and adjudged uo cauſe to Arreſt Judges 5 
un 1. 
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nou Niels it had been received from one of the 
ou; rties, which did not appear. More 546. 
hou: Wc otherwiſe if it had been given by a par- 
n and che Jury had found foz him, 
miu! In the Cale of Duke and Ventres, Mich. 
6. B. R. tryed at Bar, one 2. Beverly 
deb! Suffolk a Tarriſter was returned of the 
ry, who (having been at a Tryal of the 
I ne Cauſe above twenty pears befoze, in 
0 Exchequer, and heard there great Evi⸗ 
hig! ice to make a Deed kraudulent, which 
di Ws now che conteſt) demanded of the Court, 
1 ether he ought to infozm the reſt of the 
a, | rp p2ivacely of this, oz conceal it, oz de⸗ 
y re ic in open Court: The Court ozde- 
me him to come into Court, and deliver 


his knowledge which he heard then pꝛo⸗ 
d (which Evidence was not now given, be- 
iſe the parties were dead) and ſo he did 
ing not ſwozn again, but only upon the 
ith taken as a Jury⸗man. 

And certafuly, it is of dangerous _ 
ce, to receive a Uerdic againſt Evidence 
ben, on luppolal chat ſome of the Jury 
ew otherwiſe, 03 on pzivate Infozmation 
zen by one Jurp-man to the reft, where 
can't be croſs-examin*d ; and let ſuch Jus 
78 beware of Attaint, but the veſt wap is 
3 befoze) in open Court. 


irozs, and no moze, did appear. This 
aſſenſu partium, was adjourned until Cra- 
no Animar. on which dap, two others came 
and were lwozn, being of the firſf Pan⸗ 


| The 


In a Writ of Erroz, the firſt Erroz aſ- Jury adjourn- 
ned was, That Termino Trin. twelve <4 
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The Court all clear of Opinion, Ty 
this is no Erroz, this being Food enguy 
they being all co be called again, Leon. 
part, 38. 

Juror depart. Ik a Juroz depart after he is lwozn, 
ſhall be Fined and Jmpziſoned, and hy 
ſent of Parties, another Juroz may be funf lf 
Bro. Jurors 46. Lib. 5. 40. | 

Jf a Pan be non-ſuiced after the Jy 
ready to give their Uerdic, the Court! 1 
cauſe the Amercement of the Plaintif# 
be p2eſeutly affered by the Jurozs, Ly 


39- 
If a Jury give their Uerdic by Lot, U 
a Pildemeanoz and cauſe of a new Try 
although in Prior and Powel's Caſe, Keebt. 
Vol. 8 11. A new Trpal was denped, becy 
the Lot ſeemed there verp innocent. 
But ſee Keebles 3 part, 805. A Jury. 
Affidavit, that they gave their Uerdic! 
thzowing croſs and pile, were bound to x 
pear to an Info2mation, which tis ſaid hut 
— of the Jurozs Peart. Keeble 15 
II. 
The King Upon a motion fo a new Trpal on | 
againſt Mar- Jndges Certificate that the Uerdic ! 
_ againſt Evidence in Perjury. The Can 
404, 4% Cat there could be no new Tryal, 1 
; againſt che King, and denyed it, but li 
the Certificate might mitigate the Fine, 
Nota, The Court will not award ul 
Tryals on the Jurozs gain-ſaying til 
Uerdics, unleſs the Judge befoze whom! 
was tryed, conceived the Uerdict to be gil 
again Evidence, per Cur. 13 Car. 2. 6 
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The Jury appearing and ſwozn in an 
ifozmation of Extozſion, The Court 
zuld not diſcharge the Jury upon a 
fat proceſſus , ſo the Attozny General 
ifed the Clerk of the Crown to enter a 
li proſequi, 
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hat Puniſhment the Law hath pro- 
vided for Jurors offending; as ta- 
king Reward to give their Ver- 
dict. Of Embraceors. Decies tan- 
tum. Attaint. Several Fines on Ju- 


\ rors. What Iſſues they forfeit, and . 18 
or Judgment for ſtriking a Juror in | 1 
Weitminſter, &c. | ' 81M 


' DU have already heard how the Court 
may Fine the Jurozs foz their miſde- 
anozs in giving up their Uerdict, J will 
cceed in ſhewing what puniſhments they l 
> lyable unto, if they neglec their duty 3 1 
d doubtleſs no Men have moze need of 1 

owing what Penalties the Law inflics 
their Dftences, than common Jurozs , 
o too often being pze-ingaged with favour 
the Plaintiff, oz malice againſt the De- 
dant, Et lic e converſo 3 o With common 
tereſt (as they call it) where Tythes oz 
mmons are in queſtion, will neither 
| 9 heark⸗ 
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hearken to their Evidence, no? diredicy 
the Judge, but ſubvert the whole dziſt g 
the Common Law, which will have thy 
of the Neighbour-hood where the Jau y 
committed, to the end that they knoyj 
moſt of the Fac, may conſequently gi 
the beſt Uerdict; yet contrariwile, Jury 
which live neareſt, do now a days ny 
commonly ſo fetter themſelves with fav 
oz animoſities to the Parties; that th 
which live fartheſt off (as Juries from oth 
Counties) foz the moſt part give the clear 
Uerdicts. And how ſhould the Judges u. 
medp this milſchtef, but by ſeverely punih 
ing thoſe Juries which offend - the Lav 
this will be their guide, foz without doik 
(ercepting Life and Pember) the Law hu 
P2ovided moze ſevere puniſhments again 
Juries , than again any other Offend 
whatſoever , as well knowing that comp 
tio optimi eſt peſſima: And common Ju 
generally have nothing to do with th 
verſe, Oderunt peccare boni, virtutis amor, 


Therekoze tis fit they fhonld be concetnd 


The Penalty 
of Jurors ta- 
king Rewards. 


in che nert, Oderunt peccare mali, formidi 
peenz 3 wherefoze the deſcription of un 
this pœna 18, ſhall be the concluſion oftfy 
Treatiſe. |, 

Ik any Juroz take a Reward to give i 
Uerdict, and be thereof attainced, at the Al 
of other than the party, and maketh fill 
he which ſueth ſhall have half the fine, il 
if any of che parties to the Plea, bzing if 
Action againſt luch Juroz, he ſhall recoil 
bis damages. And the Juroz ſo attatntl 
ſhall have Jmpiſonment foꝛ one Pear, . 
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mpziſonment ſhall not be pardoned foz2 

y fine: This is by the Statute of 34 E.z- 

- 1 | | | 

; E. 3. Cap. 10. It is acco2ded, That if shall not ſerve | 
Juroꝛ in Aſſiſes,Juries vz Enqueſts, take of any other 

the one party, oz of the other, and be Inqueſt. 

reof dulp attainted, That hereafcer he 

Il not be put into any Aſſiſes, Juries, 0z 

queſts ; and neverthelels he ſhall be com⸗ 

znded to Pziſon, and further ranſomed at !=priſoned 
Kings will, And che Juſffces befo2e (chat js) fined; 

om ſuch Aſſiſes, Juries and Enquefts, 

Il paſs, ſhall have power to enquire and 

ermine acco2ding to this Statute, 

A Pan would think that theſe Statutes 

uld have frighted any Juro2 from taking 

wards to give his Uerdict, But 

------- Quid non mortalia pectora cogis 

Auri ſacra fames ? 


- 


* 


1 we i» ram} and © 
» 5 r — 


So ſacred is this love of Pony, that Con- 
Ince her ſelf muſt vail to it, and not ſtand 
dmpeticion wich ſuch allurements: where⸗ 
>} the Law did redouble its foꝛce; nap 
ze, pꝛoduced a Decies tantum, ſcil. That a. 
02 taking Reward to give his Uerdic, 
[ll pay ten times as much as he hath ta⸗ 
I, which fozfeiture , methinks, ſhould 
ke even thoſe who love Mony beſt, re- 
e to take Pony upon ſuch an account, 
uſe it is like a Canker in their Eſtates, 
ziving them in the end,of ten times moze 
n it bought; koz which, hear the Statute 
E. 3. Cap. 12. 
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Decles tan- 
rum, 


Tryals per Pais. 


Item, Az to the Article of Jurozs, ing 
24th year, it is aſſented and joyned to 
ſame, That if any Jurozs in Aſſiſes ſw 
and other Inqueſts to be taken becyy 
the King and party, oz party and party, 


any thing take by them oz other of the y 


Embraceor. 


L Ambldexrer. 


ty, Plaintiff oz Defendant, to give th 
Uerdict, and thereof be attainted by Pun 
contained in the ſame Article, be it u 
Duit of the party that will ſue fo; hint 
oz foz the King, oz any other perſon, en 
of the ſaid Jurozs all pap ten timy 
much as he hath taken: and he that! 
ſue ſhall have the one half, and the Ring 
other half; and that all Embzaceozs, 
bing oz pꝛocure ſuch Inqueſts in the Cn 
try, to take gain oz pꝛofit, ſhall be pu 
in the ſame manner and fozm as! 
urozs. And if the Juroz 0) Cmbzace) 
attainted, have not whereof to make a 
in the manner afozeſaid, he ſhall hav! 
Impꝛilonment of one Pear. And the in 
of the Bing, of Gzeat Pen, and «i! 
Commons is, That no Juſtice oz other! 
niſter, ſhall enquire of Office, upon 
of the points of this Article, but on 
the Suit of the party, oz of other, /as l 
is ſaid, | f 
Upon which Statute there is a tit 
led a Decies tantum; and who will may h 
it, foz it is a popular Action, and lyts 
you l&_) where any of the Jurozs, ala 
is ſwozn, taketh of one party oꝛ of theo 
oz of both (and then he is called an i 
dexter) any Reward to give his Uerdid, i 
And it may be bzought againſt all che J. 
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pd Embzaceo2s, although they take ſeveral " + N. Br. 
ums of Pony, and although the Jury my ny = 
ve no Uerdig, oz a true Uerdic. Wut it chjuk he is 
th not Iye againſt an Embzaceoz, if he ta- miſtaken, for 
h no Pony, and imbzaces, oz taketh Poy the Statute 
„ and doth not imb2ace; Ser Bro. Tit. T<nrioneth 
cies tantum 13. and F. N. Br. 171. — Many, 
An Embzaceoz is he that pꝛocures the and in my opi- 
urozs in the. Country, to take gain oz p20- nion, the caſe 
, 03, comes to the Bar with the party, f f f 6-13: 
0 ſpeaks in the matter, oz fands there to him, Wh | 
vey the Jury, &c. oz to put them in fear, Embraceor. Bs 4 
ſolicits them to find on the one ſide oz 4 
her, and this fellow cloaks his Embza⸗ 
ry, under pꝛetence of labouring the Ju⸗ Wy: 
s to appear, and to do their Conſcience 2 Attornies lll 67 
d thus the Attoꝛnies in the Country, of- practice. + 1 
take upon them to do, and many times 1 
t in a wozd oz two foz their Clyents ; 
ich. pꝛadice deſerves the moſt ſevere pu⸗ 
ſhment, next to their getting of the She- 
F to return ſuch-and ſuch in the Jury, 1 
hich they, having been-under-Sherifls them- 1 
lves, and ſo agre with one another, are il Ve 
oft expert alt. 3 | Wh 
But it was ſaid by Rolls Chief Juſtice; 1 
at a Plaintiff might well intreat one Ju- . 1 
3 to appear, and that it was allowed in the © I 
tar-Chamber, but a Stranger could not las rs 
dur one Juroz to appear. | 

But Cottnſellozs at Law may plead foz Counſellors. 
heir Pony at the Far, but they muſt not 
bour the Jury pꝛivately; and if they cake 

1 fo2 this, they are Embꝛaceozs, F. N. 
i.. 1 CNC 
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Fined for ta- 
king Mony 


after their 
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Iues. 


&mercement. 


at the firſt day, but at the return of th 


Demand ſur 
peine. 


the return; and if they find they were, 90 an 
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Bo much doth the Law hate that Jury 
ſhould p2tvately take Mony foz their un 
dick, That certain Jurozs were fined, 
taking Pony after their Uerdict , choy 
there was no pꝛe⸗ingagement fo2 it. 39 
file. P-. 19. | * | 

The pꝛactice is otherwiſe at this day; j 2 3 
it were not, the Middleſex Juries won 
ſo court the Bapliffs co return them, . 
pectally co Tryals at Par, where five poum 
a Man is frequent Gzatuity, ſometing 
mo2e. . | 

If a full Jury appear, and ſome are ch 
lenged-off } ſo that the Jury remains f 
default of Jurozs, the Defaulters ſhall lik 
their Iſſues. 4 H. 6. 7. Other wile if; 
Jury be Twozn, and one is withozawn by en 

But if there be a foynder of Countigz 
and a Jury of one County appear, and u 
of the other; The Defaulters of that Com ro 
ty from which enough came, ſhall not lik 2, 5 
their Illues, becauſe the Inqueſt doth u 
remain foz their default, but fo2 the deln ht tl 
of them of the other County. 48 All.) 
Mer quære. 'Y 

Ik the Jurozs at the return of the Sia 
facias make default, yet they ſhall not ue 
amerced, becauſe the parties may be claim 


Habeas Corpora thep ſhall, 10 E. 4. 19. 11 
12. | | ; 

Ik any of the Juro2s appear, the Cot 

may charge them to inquire if any of 1. 

other Jurozs were within the Town afit 
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all be demanded upon a Pein, and if they 
me not, they ſhall be amerced. Rolls Tit. 
ryal 63 2. 

A Juroz was challenged, and ſix other Juror fined for 

jro2s were ſwozn to try the Challenge, departiog 

;ho found him indifferent, and thereupon Ane ne z 
ze Jury was demanded, but did not ap- — 
ear; foz which default he was fined the 
ilue of his Lands foz a year > and the other 
urozs inquired of the valne, &c. although 
he other party then would have challenged 
im when he was demanded , ſo that he 
night have ben treit, but the Court would 

t admit this, becauſe then the King would 
we loſt his Fine, 36 Hl. 6. 27. 

Jf a Juroz appear, and is adjourned upon Juror adjourn. 
ain, and makes default, in this Caſe, be- ed upon palin. 
auſe he ſhall be fined to the value of his 
Land per annum, this ſhall be inquired by 

3 Companions of the Jurp, becauſe the 


ure knows not the jvalue of his Land, 


b. 8. 41. | 

A Uerdic was taken from the F 92e-Man Fine d for gl- 
f the Jury, to which one of them did not ving a Verdict 
fſent, and Damages aſlefſed to twenty ſhil- before_chey 
ings, in Treſpaſs and Aſſault ; and after- v<r< agreed. 
rds, every one of the eleven were fined, 

03 giving their Uerdict beroze they were all 
red, 40 Aiſiſe 10. : 
; Wherea Jury are to be fined, a fine joynt⸗ The Fine muſt 
ly impoſed on them, is not legal, but they not be joynt. 
nuit be ſeverally fined, becauſe the Offence 

Nt one, is not the Dffence of another. Et 
nemo debet puniri pro alieni delicto. Foz then 
Eight be ſaid, Rutilius fecit, Emilius ple- 
Qicur. Lib. 11. 42. 

a A 
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Puniſhment A Man ſtruck a Juroz at Weſtminſter (% xt 

1 for firſkig 2 ting in the Court) who paſſed againſt hin ar 

1 | Jour. and he was thereof Jnvicted and Arraiga 
at the Kings Suit, and attainted, his Jun, fu 
ment was, That he ſhould go to the Tow Wil di 
and ſtay there in Pꝛilon all days of his Lü to 
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and that his right Hand ſhould be cut off, zu ce 
his Lands ſeiſed into the Kings Yands, ot 
Aſſiſe, p. 25, And now our Juroz les wh tl 


puniſhment it is to ſtrike him in the fate! 

the Court, let him hold his Mands fra 

1 leſt the ſame Judgment light q 

im. ä 

By the Statute of 27 Eliz. Cap. 6. 3 

is Enacted, That upon everp firſt Wri 

Iſſues. of Habeas Corpcra 02 Diſtringas, with a Ni 

prius, Ten Shillings ſhall be returned i 

Iſſues, upon every perſon impannelled, m 

upon the ſecond Wric, twentp ſhillings, 

and upon the third thirty ſhillings, A 

upon every Wric that ſhall be fartht 

awarded to try any Iſſue , to double th 

Iſſues laſt, afoze ſpecified, until a full Juy 

be [wozn, | 0 | 

* Not ſummon- And theſe Jſlues being returned unn 

1 ed. a Tenement in Fe-ſimple, in Tayl oz in 

1 Life, of another, oz of himſelf, oz in ih 

right of his Mife; the Land he then hat 

will be chargable foz it, and any Mans Cav 

tel upon this Land may be dviſtrained.\i 
il, | $84 p 

But if the Under-Sheriff, 6c. retuti 

Juroz ſummoned, who in truth was not | 

gally ſummoned, and therefoze doth not 

pear, and ſo loſeth Jſſues, the Under⸗ h 

riff ſhall pay him double the value - : 

te 


+ 
LL. e ana af an 
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Aſlues loſt. Oer the Statutes of 35 H. 8. 6. 
and the 2 E. 6. 32, 

And Note, The Law hath been ſo care- 
ful to puniſh. all Offenders, who would en- 
deavour to byaſs and cozrupt the Jury; and 
to puniſh the Juries themlelves, if they re- 
ceive Pony to give their Uerdic, oz any 
otherwiſe pꝛe⸗ingage themſelves to any of 
the parties, all which is to the end that a 
true and honeſt Merdick may be given: 
What puniſhment ſhall chat Jury have which 
gives a falſe Uerdic ? 

Buch a puniſhment, that (as IA ſaid bes 
foze) in civil Cauſes it is without Exam⸗ 
ple: and ſurely, if the Juro2s did bear it 
in their minds, their Uerdics would be al⸗ 
ways grounded upon their Evidence; and 
not upon their own Intereſt, oz any partia⸗ 
lity to either of the parties. 

Wherefoze if the Jurozs give a falſe 
Uerdic (which is Perjury, of the Higheſt 
degree) upon an Iſſue joyned between the 
parties in any Court of Recozd, and Judgs 
ment tbereupon, The party grieved may 
bzing his Writ ok Attaint, in che Kings- ttaint. 
Bench, oz Common-Pleas; upon which 24 
of the beſt Pen in the County are to be Ju- 
rozs, who are to hear the ſame Evidence 

which was given to the Petit Jury, and as 
much as can be b2ought in affirmance of che 
Verdict, but no other againſf it. And if 
thele ' 24 (who are called the Gzand Jury) 
find it a falſe Uerdic ; then followeth this 
terrible and heavy Judgment, at Commons 
Law, upon the Petit Jury, 
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poena ad paucos, metus ad omnes perveniat; 


Tryals per Pais. 


1. That they ſhall lole Liberam Legen 
fo ever, that is, they ſhall be ſo jnfy/ 
mous, as they ſhall never be received to jy 
a Witneſs, oz of any Jury. 

2. That they ſhall fo2feit all their Goon 
aud Chattels. 

3. That their Lands aud Tenements ſhall 
be taken into the King's Hands. 

4. That their Wives and Childzen ſhall 
be thzown out of doozs, 

5. That cheir Youſes ſhall be raſed an 
thzown down. 

6. That their Zres Ghall be rooted up, 

7. That their Meadow Gzounds ſhall be 
ploughed un. 

8. That their Bodies ſhall be caſt into 
the Goal, and the Party Jall be reſtozed u. 
all that he la}, by reaſon of che unjult Uer- 
dict. Do odious is Perjurp in this Cale, in 
the Eye of the Commou-Law ; and the le⸗ 
verity of this puniſhment is to this end, Ut 


foz there is Miſericordia puniens, and there i 
Crudelitas parcens. Aud ſeeing all Zryals d 
real, perſonal, and mixt Actions depend up⸗ 
on the Dath of twelve Pen, pꝛudent Anti- 
quity inflicted this ſevere punihment upon 
them, if they were attainted of Perjury 
1 Inſt, 294. a | 


Eut now by the Statute of 23 H. 8. Cap.; 
The ſeverity of this punichment is movers 
ted, if che Uiric of Attaint be grounded 
upon that Statu te. 


But 


ka” 
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n But the Party grieved, may at his Electi⸗ 

„en, either bzing his Writ of Attaint, at the 

cCommon⸗Law, oz upon that Statute, wheres 
foze let the Juroꝛ expect the greateſt puniſh- 

ment, when he offends. 3 Inft. 163. 222, 

And ſo J conclude as to the Jurozs, only 

| WW with the Moꝛds of Forteſcue, Quis tunc (etſi 

immemor ſalutis anime ſuæ fuerit) non formi- 

dine tantæ pœnæ, & verecundia tantæ infamiæ, 
yeritatem non diceret fic Juratus ? _ 

1 © Whothen, though he regard not his Souls 
health, pet fog fear of ſp great puniſþment, 
and fo2 ſhame of fo great Inkamp, would not 

upon his Dath, declare the truth ⸗ 

But as co our Pzacticer, J would give this 

one farther Avvertiſemenc, which relates al⸗ 

to to Jurozs. _ 

| When a Uerdict has been given by a fo2- 

mer Jury in the ſame Cauſe, and on the ſame 

Evidence, it is allowed to give the fo2mer 

Verdi in Evivence, and J have known this 

introduced by the Connfel, as obliging to 

| Wl che latter Jury, to find accozdingly 3 inti⸗ 
mating, that otherwiſe they vo (in effeg) 

; ($4 perfure the fozmer twelve Pen, which may 

mute tender minds, and dzawthem from th 

| 1 firict inquiry into the Perits of the Caule, 

in favour ok their P2edeceſſozs, which is a 


palpable miſtake and miſtnfozmation, faz 
theſe Reaſons, | . 5 


1. The lame Evidence in the fozmer Cauſe 
| WW and Trpal (perhaps) was not ſo perlpicu⸗ 


oully delivered as in this, 


| 2, This 
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2. This latter Jury may be of moze lag 
cious and compꝛehenſive Judgment than thy 
fo2mer. | 

3. The Directions of the Court (which 
the Jury moſt heed.) may be moze cleath 
delivered to this Jury. | 

4. The matter in Conteſt (perhaps) wy 
not in the fozmer Zryal ſo clearly manag) 
by the Counſel, being not lo well inſtrucg 
as afterwards, 1 

5. And Laſtly, fuppoſing the Tvidenc 
equally delivered by the Wicneſles, appy- 

hended by the Jury, directed by che Court, 
manag'd by the Counſel, pet its no Perjury 
oz Fault to differ in Judgment; foz if twen⸗ 
ty four Jury-Pen were co try a matter of 
Fac, and twelve-were of one Opinion, an 
twelve of another, who is in Fault: whil! 
they Judge accozding to the beſt of their 
Knowledge and Skill, to which Conly) they 
are ſwozn. And it's a reaſonable kindneſs 
to Jurp⸗Pen, to make good Conſtruction of 
differing judgments among them, while ve 


ſ& how oft Judges themſelves differ in their 


* 


Dpinlons, on a matter ſtated equally to then 
all, and that (not only as to matter of Law, 
but) as to matter ok Fact, as attending 
Pꝛacticers map obſerve in Tryals at Bat, 
in the ſeveral Judges ſeveral Directions, 
And this J thought god to Advertiſe, fo 
that J have known Uervicts gained on this 
unwarrantable Suggeſtion, againſt clear 
and expꝛels Evidence, and could inſtance 
ſome Caſes. Sed verbum fat, &c, 
As to the difference bet wirt the Judge and 
the Jury, and that Nuefion which has _ 
| | ur 


44 oe "xe be £3 3h I © jr ae i. 
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fuch a noiſe, Viz. Whether a Jury is finable 
for going againſt their Evidence in Court, or 
the Direction of the Judge? J lk upon that 
Nueſtion as dead and buried, ſince Buſhel's 
Caſe, in my Lozd Vaughan's Repozts 3 pet 
ſome ok the Aſhes thereof J may ſp2zinkle 
here witout Dffence, It doth appear there 
to have bien reſolved by all the Judges, upon 
a full Conference at Serjeants-Inn, That a 
Jury is not finable for going againſt their Evi- 
| dence, where an Attaint lies. And that it is 
evident by ſeveral Keſolucions of all che 
Judges, That where an Attaint lyes, the Judge 
cannot Fine the Jury, for going againſt their 
Evidence or Direction of the Court, without 
| other Miſdemeanour. a 

And where an Attaint doth not lye, as in 
Criminal Cauſes upon Indicments, 6c. Pp 
Lozd Vaughan ſays theſe Wo2ds, That the 
Court could not Fine a Jury at the Common 
Law, where Attaint did not lye 3 I think to 
be the cleareſt Poſition that ever I conſidered 
either for Authoritty or Reaſon of Law. And 
one Reaſon foz this (which can never be an- 
ſwered) is, The Judge cannot fully know 
upon what Evidence che Jury give their 
Uerdict ; foz they may have other Evidence 
than what is ſhewed in Court. They are of 
the Vicinage, the Judge is a Stranger, they 
may have Evidence from their own perſo- 
nal knowledge, that the Witneſles ſpeak 
falſe, which the Judge knows not of; they 
map know the Witneſſes to be ſtigmaciſed 
and infamous, which may be unknown co che 
Parties o; Court. | 


Any 


333 


334 


24% 


Tryals per Pais. 


And if the Jury knew no moze than whit 
they heard in Court, and ſo the Judge kney 
ſo much as they, pet they might make diff, 
rent Concluſions, as oftentimes two Judges 
do 3 and therefoze, as it would be a ſtrange 
and abſurd thing to puniſh one Judge foz dif; 
fering with another in Opinion oz Judy; 
ment; ſo it would be wozſe foz the Jury, wh 
are Judges of the Fact, to be puniſhed fg 
finding again the direction of him who is 
not Judge of the Fact, But he chat would 
be better ſatisfied in this point, may rea 
that Cale, and the Authozities and Reaſons if 
given by my Lozd Vaughan, whom J muſt 
honour, as a Pan of great Reaſon, 

Ic ts.ſhewed in that Caſe, That much of 
the Dffice of Jurozs, in 62der co their Uer- 
did, is Miniſterial, as not withdzawing from 
their Fellows after they are (wozn ; not re 
ceiving from either fide Evidence after their 
Oath, not given in Court; not eating and 
dzinking befoze their Uerdict ; refuſing to 
give a Uerdic, and the like; wherein it 
they tranſareſs, they are finable : But che 
Uerdic it ſelf when given, is not an Ac M. 
niſterial but Judicial, and accozding to the bet n 
of their judgment; fo2 which they are not 
finable, no2 to be punicht but by Attaint. 

No? can any Man ſhew, that a Jury was 
ever puniſht upon an Inkozmation, either in 
Law o2 the Star-Chamber, where the Charge 
was only, for finding againſt their Evidence, or 
giving an untrue Verdict, unleſs Imbracery, 
Subornation, oz the like, were jopned. 


But 
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Wut the Fining and Impriſoning of Jurors 


- x giving their Verdicts, hath ſeveral times 

„ben declared in Parliament an Illegal and 

1 Arbitrary Innovation, and of dangerous 

, conſequence to the Government; the Lives Keeble 2 part, 
nnd Liberties of the People. This cele- 180. 1 part, 
"ated Tryal- by Juries having been con- . 


ed by many Parltaments, 
Littleton, Sed. 368. tells us, That as the 


Jury may find the matter at large, that is a 
Special Verdict, (which the Court cannot re- 
ale, if it be pertinent to the matter put in 
Iſſue) and leave the Law to the Court, ſo if 
| Tthe Jury will, they may take upon them the 


knowledge of the Law upon the matter, and 

ay give their Uerdict generally, as is put 
in their Charge. As foz Example, upon all 
General Iſſues ; as Not Guilty, pleaded in 
Treſpaſs, Nil debet-in Debt, Nul tort, Nul 
difſeiſm in Afſiſe, Ne diſturba pas in Quare 
mpedit, &c. Though it be matter of Law, 
whether the Defendant be a Zreſpaſſer, a 
Debtoz, Dilleiſoz, oz Diſturber, in the par⸗ 
ticular Caſes in Iſſue, pet the Jury find not 
(as in a Special Uerdic) the Fact of every 
Caſe by it ſelf, leaving the Law co the Court, 
but find fo2 the Plaintiff oz Defendanc, upon 


the Iſſue to be tryed, wherein they reſolve . 


both the Law and the Fact complicately, and 
not the Fact by it ſelf, And ſo upon Not 
Guilty to an Jndictmenc of Felony, b2each 
of the Peace; Treſpaſs, &c. and other Caſes 
where the Law and the Fact are complicate 
and joyned, they may determine upon both: 
Pet J muſt give them my Loꝛd Coke Tau⸗ 
tion, which is, That although the _ if 

they 
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they will, may take upon them the knowlen 
of che Law, and give a general Uerdia, y; 
it is dangerous foꝛ them ſo to do; fo? if thy 
do miſtake the Law, they run into the dy 
ger of an Attaint. Therekoze to find ih 
matter ſpecially, is the ſafeſt way where 
Cale is doubtful, 

And co end, as J began, That Decantat 
in our Books (as mp Lo2d Vaughan calls jj 
Ad quæſtionem facti non reſpondent Judices 4 
quzltionem legis non reſpondent Juratores, li; 
terally taken is true; fo2 if it be demanty 
what is the Fac : the Judge cannot anſhy 
it. If it be asked, what is the Law inth 
Cale: the Jury cannot anſwer it. But upn 
the general Iſſue, if the Jury be asked th 
Queſtion, Guilty oz not? which includes th 
Law, they reſolve both Law and Fac, i 
anſwering Guilty oz Not Guilty. So « 
though they anſwer not ſingly to the Queſt 
on what is the Law? yet they determine 
Law in all matters where Illue is joynd 
and tryed, but where the Uerdict is ſpecial 
But in ſuch Caſes the Judge cannot of hiw 
ſelf anſwer o2 determine one Particle of th 


Fact, but muſt leave it to the Jury, wit 


whom let it reſt and continue foz ever, asth 
beſt kind of Zryal in the Wozld foz finding 
out the Truth; and the greateſt ſafety of tht 
juſt Pꝛerogatives of the Crown, and the jul 
Libercies of the Subject; and he which d. 
ſireth moze koz either of them, is an Enem 
to both, 
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Pleas Puis le Darrein Continuance, De- 

murrers upon the Evidence, Bills 
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Pleas Puis le Darrein Coutinnance; De- 
murrers upon Evidence; Bills of Ex- 
ception, &c. And a farther Treatiſe 
of Evidence, Very Uſeful for all Law- 
yers and Practicers ; eſpecially at the 


Aſſizes, G Wo. 


—— 


A Form of Challenge to the Array. 


T nunc ad hunc diem fcikc , 8c. venit 
pꝛedict' A. Quer & B. Tefens Pp at- - 
toznat ſuos, & Juratozes fuer Impanellak & 
demand  venerunt, & inde pzedic” B. Ca- 
ltmniavic Arratand 2 p2ed quia, ec. 


This muſt be read by the Councel in French, nd 
delivered to the Clerk to read-it in Latin. 
- -- 
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A Cliallenge to the Array, becauſe the Shetif 
is Coulin, et. | 


Et ſup hot idem Henricus Vernon calumy; 
niat Arraiamentid pannelli Pdic quia di? 
quod pannelltd illud arriak fuit p quendan 
Johannem Zouch Milite jam & tfe Arraj 
ment p2ed faca' vie p2ed Cond Derb' qui 
quidem vic eff conſanguineus p2zeb Johan 
Maners viz. fiſt Georgij Zouch Art filij | 
hannis Zouch Mik fit Johannis Zouch Ari fili 
Johannis Zouch Art ulij Willielmi Domini 
Zouch filij Alan Domini Zouch fills Willie. 
mi Domini Zouch filij Elizabethe filie Will 
elmi Domini Roos Patris Willielmi Domi 
Roos Patris Thome Domini Roos Patti 
Elianore Matris Georgij Maners Militis P.. 
tris Thome Comitis Rutland Patris pl 
Johannis Maners Et hoc paratus eſt Gificar 
unde petit Judicium ac quod pannellum pl 
talletur, gc. que quidem calumiDy p2ed Tho 
Stanley dediC ꝓ N. Sturley de Beachiff Aft 
R. F. de T. At: triatozes gd hoc elecos & ji 
ratos compta eſt 6a Ideo pannellum pl 
caſſetur, cx amoveattur, cc. Cokes Entries, 


340. 
A Challenge becauſe the Sheriff is Tenant, ff 


Et ſup hoc idem Johannes Dond St. John 
die qd J. D. Ar vie Cond pd jam exiſtit quoy 
que idem J. D.tenet duodecim acras pꝛati cum 
Itiid in Budenham in Cord pꝛeb de ipli 
Johanne Domino St. John ad voluntatem ? 
reddit 40 s. eidem Johanni Domino St. Join 

; at 
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Jannuatim ſolvens Et ea de cauſa petit bre 
Domine Regine de ve. fac“ hic rijcem, cc. 
ad triandum exitum Pd ſuperius junck Cozo- 
Inatozibus ejuldem Domine Regine in Con 


7 pꝛeö dirigend, ce. Sup quo p2ed Tho. dic 
qd pzed Jo. D. non tenet pzed rij acras pꝛati 


tum ptild nec aliquam inde parcel? de Plat 
Domino St. John ad voluntat put idem 
ohannes Dominus St. John ſuperius alle- 
gavit Ideo non obſtante Calumpnia pzes 
Jo. Domini St. John ad pꝛefat᷑ vic Pꝛeceptid 
ef eidem vie qd ve. fac. hic, xc. Cokes Entries 


397. 


A Prefident of a Challenge for default of Hun- 
dredors which hath been ſeveral times made 


uſe of at the Aſſiſe. 


Ct ſup hoc pzed A. B. p C. D. Attoꝛſd 
ſuum ver) & Calumpn Arratament pannelk 
p2eb quia dic quod villa de Dale in Cond 
pzed in qua quidem villa cauſa Actionis ozt- 
tur & in narratione pzed quer locat & o2ir 
ſuppord eſt & Tempoze Arraiamenti pannel- 
li illius fuit & adhuc exiſtit infra hundzes 
de Downs in Cond p2ed quodq; modo vie 
Cord pzed non Retozi) ſeu impannellavit 
aliquos hundzedozes de hund2ed deDowns pꝛed 
Jad triand exif ink partes pꝛeb modo junck nec 
Zur modo Impannellat e retozid habent ſeu 

aliquts eozundem Jur habuit vel modo ha⸗ 
bet aliquas Tas ſeu tenementa infra hun- 

ded de Downs pꝛeö nec habent habner ſeu 
aliquis eozundem Jur habuit tempoze Ar- 

ratamentt pannelli pꝛeß ſeu unquam antea 

vel poſtea leu habitant vel commozant aut 
Z 3 aliguis 


3 6  _ ccns<* — * — 
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aliquis eozundem Habitabat vel common 
infra hundzeds pd modo vel Mempoze Arni 
amenti pannelli illius Et hoc parat eſt v. 
rificare unde pek Judicium Et qd panne 
lum illud Caſſetur, ct. 


This muſt be under Councels Hand, and h 
Proceedings herein you may read before; if thy 
Demur, thus, N 
Mozatur in Leg 

W. I 


Jopnder in Demutr 
G. D. 


The Form of a Challenge made by the Defer 
dant , becauſe the Plaintiff is the Sheik 
Couſin. 


Et ſup hoc pzedidus Defeudens p A. 
Attozid luum veid & Calumpid Arraimen 
nnellt pzeb quia dic quod pannellum ill 
ack & arratak fuic p C. D. Ar modo & Ten 
poze Arraiamenk pannelli Pd vie Cond pa 
qui quidem vie eſt Conſangyineus E. H. get 
modo dimiſlozis quer in narratione Pb quer 
mentionak videlk filius G. H. gem filij K. . 
filie M. N. fili O. P. Patris Q. R. Patris 
pꝛed E. F. modo dimiſſozis quer in nar pal 
nominak Et hoc parat ef Sificare unde pe 
Judic & qs pannellum illud cafſetur, tt. 
If the Plaintiff deny the Kindred and Athnr WR 
ty, then thus, 


erer e 2 


Nient Couſin par le manne 
W.T. 

eſt Couſin 
G. D. 

Then 


Precedents, Oc. 


Then are two or more Triors ſworn, but ſel- 
dom more than two, and (after they have heard 
he Proofs and Evidence given to make good 
he Defendants Plea) they give their Verdict 
Jaccordingly. 

Note the Plaintiff may, if he pleaſe, Demur 
upon the Challenge. 


| A Challenge to the Array, becauſe no Knight 
0 was returned upon the Jury. 


Et ſup hoc pzedicus Comes p A. B. Ats 
fo) ſuum ver) & Calumpiyd Arratament 
pannelli Afſiſe pzed quia dic qd ipe eſt E 
Tempoze Arraiamenti pannelli illius & ans 
tea fuit & adhuc eſt umd magnat & parium 
huſus Regni Angliz & voce; & locum in 
quolibet Parliamento ejuſdem Regni ha- 
bens Et qd Arraiamenk Allize pannellt pzeb 
Arraiat fuic p C. D. Pik nuper vie pzeb 
Cond E. nullo Pilite in eodem pannello 
Arraiamenk illius niak c retozid exiſtem̃ i 
tut eſſe debuit ſecundum legem hu jus Reg⸗ 
ni Angliæ & hoc parat eſt verificare unde 
pet Judi Et quod pannellum illud Cal⸗ 
ſetur, Cc. | 


Vies Tiel Challenge in le liure de Pon⸗ 
lieur Plowden, x Demurrer ſur ceo, joinder 
in Demurrer & Judgment que le pannel 
4 caſle en le Cale del Count de Darbie, 
10. 117. | 
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A Challenge againſt the Sheriff for Retuy 
ing the Jury at the Inſtance, Requeſt and D 
nomination of the Plaintiff. | 


thi 


Et ſup hoc cadem A. B. p C. D. Attaj 
ſuum ver) & Calumpm Arratament pany, 
li ejuldem Jure quia die qv pannellum jj 
lud fact & arraiat fuit p E. H. Pik my 
vie Cond p2ed c Piniſtros ſuos ad denon 
nationem & pꝛomotionem ipſius quer in fy 
vozem ejuldem quer & hoc parat eff verij 
care, unde pet Judic & quod panrellun 
illud calſetur, ec. 


To which the Plaintiff may plead that th 
Array of the Pannel pzed bene & quali 
factum & arraiat fuit p pzedicym vie + $i 
niſtros ſuos, cc. juxta officij ſui debik, 


Or the Plaintiff, if he will, may confeſs it: 
But if he plead, then the Judges immediate) 
aſſign Tryors to try the Array, which ſeldon 
exceed two, who being choſe and ſworn, tie 
Aſſociate or Clerk in Court doth declare ani 


HON rchearſe unto them the matter and cauſe d. 
' Hs the Challenge, and after he hath fo done, c 
of. cludes to them thus. And ſo pour Charge is 

to enquire whether it be an even and In, 
partial Array, oz a favourable one: And i 


they affirm it, then the Clerk enters underneat 
the Challenge, 


Aﬀirmatur, 
But 


Precedents, EF. 


But if the Triors find it favourable, then 


thus, 
Calumpnia vera, 


| 
| 
| 


: 


| 


A Challenge becauſe that the Town is with, 
in an Hundred of which the Plaintiff is 
Lord, and prays a Writ to the next Hun- 

. dred, 


Ct ſup hoc pꝛed A. die quod p2edica villa 
ds Dale in qua ftranſgr p2ebd faca fuit eſt 
infra hundzed de B. Et quod ipſe eff Dns 
eſusdem hundzedi quodque omnes lib Te⸗ 
nentes infra hundzes illud ſunt infra di⸗ 
ſtrictionem ipſius A. Et ea de cauſa pet bz 
Dorn Regis de venire faciend hic xij, &c, ad 
triand exitum pꝛedickum de pꝛox vilſd in 
Cow? pꝛeö ertra hundzed p2ed ville de B. 
pꝛox' adjacend vic Cor ped dirigend Et 
quia pzeb Defendens hoc non dedit ei con- 
ceditur, #c. Jo p2ecepkt eſt vic quod veni⸗ 
ie fac hic in Oaab ſi Hillarii xij, &c. 
de pꝛox vilid in Com pꝛed extra hundzed 
ped pzedicte ville de Dale pꝛox adjacemd p 
quos, cc. Et qui nec, &c, ad Recogid, ec 
quia tam, c. 5 


Challenge becauſe the Sheriff and two Coro- 
ners are Tenants of the Plaintiff, and a 
Ven. fac. awarded to the reſt of the Co- 
roners. 


Et ſup hoc pzed A. B. die quod tam pꝛes 
C. D. Piles nunc vie Cond vzeb gnd F. F. 
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& G. H. duo C0201) ſuns Tenentes ipſy 
nunc I. & infra diſtricttonem ſuam Et g 
de cauſa pe bre ipſius Dond Regis de ha 
fac. hic xij. &c. E. A. & R. P. reſid Coz 
ejuldem Dowd Regis in Cond pꝛed dit 
gend ad criand exit pzed & quia pꝛeb 9 
hoc non dedit et concedicur, cc. J6 pꝛec E. 
& R. P. quod Uen, fac. hic, #c. 


Challenge where after the laſt continuance the 
Couſin of the Plaintiff is made Sheriff aft 
Iſſue joyned. 


Quia tam, cc. Ad quem diem hie ve 
partes, cc. Et vic non miſit bre Et ſupt 
hoc pꝛedidus Quer dic quod poſt ultimm 
continuationem placiti videk poſt O61) 
li Pichs ultimo pꝛekito de quo die loquel 
pꝛeb ulk continua fuit hic uſque ad hunt 
diem lcilicet tali die ultimo pzefito Domi 
nus Rex nunc p lras ſuas patentes con, 
millit cuidam A. B. miti cuſtodiam Com zi 
quarum quivem literarum patetd pꝛetern 
idem vie Cor illius jam exiſtit Quiqui 
dem A. B. eſt Conſanguineus p2eb quer vi 
fir, cc. Et ea de cauſa pet bzeve Domi 
Regis de Uenire fac hic xij, cc. Co201 Die 
Cond Regis Cond pzed dirigend Et qui 


pzedictus Defendens hoc non dedicit ei conc 


ditur, gc. Et pzec eſt Co20i) Doi egit 
Co id pꝛeð quod Men fac, xc. 


Cha. 


Precedents, Gc. 


hallenge becauſe the Sheriff is of Councel 
with the Plaintiff, and bath received Fees, 
and the Defendant doth deny the Challenge, 
therefore the Uenire facias awarded to the 
Sheriff notwithſtanding, 


Et lup hoc pꝛedictus quer diè quod qui⸗ 
Sam A. B. vie Con) pzed modo exiſtit qui⸗ 
juidem A. B. eſt de conſiliis ipſius quer & 
habet de eodem quer Annuum Redditum 
ve feod xx 1. Et ea de cauſa pet br̃e Dor 
regis de veni' faciend hic rij, &c. Coꝛoñ 


yzedictus defendens hoc dedie Jdeo non 
* allegatione pꝛedic quer pJec eff 
Ic, Fc, | 


„% o˙ ]. . 


hallenge becauſe the Plaintiff is Brother to the 
Sheriff. ; 


Et ſuper hoc idem querens die quod 
A. B. miles vie Cond Pdice exiſtit & frater 
ejuſdem quer & ea de cauſa pet brĩ̃e Dom̃ 
Regis de Uenire faciens hic rij, cc. C020 
die Dowd Regis Cond p2ed dirigend Et quia 
p2ed dekendens hoc non dedicit et conceditur, 
fc, Jdeo, xc. . 


Challenge where the Plaintiff is Sheriff, and one 
of the Coroners is his Tenant. 


Et ſuper hoc · dic Quer die quod ipſe eft 
vie Cond Pdie & quod ſtint in eodem Cond 
Duo cozoſd videlk R. H. & R. D. quodque 


Dold Regis Cord p2ed dirigend Et quia\ 
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Paſch. 24 H. 9. idem R. H. unus Coꝛoñ) ejuldem Cord , 

Rot. 133. net de iplo quer unum Peſluagium, qc, 
fidelitatem & annuum reddik ſingulis ann 
ad feſta, cc. per equales pozcones lolvn 
Et eis de cauſis pek bre Dorn Regis y 
Uenire fac hic rij, cc. pfat R. D. x 
Co2ow) Com) pzedicus dirigend & quiz 
#c, conceditur Et pzecept eft eidem K.] 
quod, (cc. 


Another Challenge to the fame purpoſe. 


; Et ſuper hoc idem quer dic quod A.! 

— 1 * ne vic, cc. tenet decem acras terre cum pertil 
424. Fc. de iplo quer ut de Panerto , cc. jt 
fidelitatem, cc. Et ea de cauſa pet bien 


| Challenge becauſe the Wife of the Plaintif 
Kin to the Sheriffs Wife. 


Et ſup hoc idem Querens dic quod Pdidi 
Mich, v1 H.7- Bridgitta nunc uxoz H. I. modo vic corfd pid 
ot. 433. conlanguinea A. uxozis pzefat quer videl 
filia M. ſo202is ipſius A. uxor p2efat que 

Et ea de cauſa pet bre, &c. Cozoid, cc. 


Challenge becauſe the Plaintiff is the SheriffsSer- 


vant. 


Et ſuper hoc idem Quer die quod iple el 
ſerviens & de lib. R. T. militis modo vic 
Cond pd c ea de cauſa, ec, 5 

Al- 
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hallenge after the Jury Impannelled, return'd 
and called, becauſe the Price in Aid is Sheriff, 
and of the Councel of the Plaintiff , and a 
Diſtringas Jur with a 10 Tales Co2oi 


awarded. 


Et modo hic ad hunc diem ven tam pꝛed 
„ ac Pdicti J. S. & W. V. qui ſe ſeparatim 
nrer, cc. quam pꝛed W. M. ꝓ Attozid ſuum 
jede & Jur inde impannellat exact, quidam 
zum veid & quidam eozum non vein pꝛout 
tet in pannello, cc. c ſuper hoc pzed R. H. 
t p2ed J. S. c W. V. qui ſeparatim junrer, 
, diC quod p2ed J. S. modo vic Cond pzed 
tiſtit quodque idem J. S. eſt de feodo pzed W. 
confilio in pzemiſlts & aliis negocits ſuis 
aliis de cauſts pet bꝛeve de diſkring Jur 
ure pꝛedicte unacum decem talibus de vilu 
1ed eis imponens Cozotd Dond Regis 
Cord p2edice dirigend ſuper quo queſiF 
ſt a pzedico W. M. ſiquid pꝛo ſe habeat 
el die ſciat quare bꝛeve illud Coꝛomd Dor 
exits Cond p3ed diſtring Jur Jure pzes 
macum decem taltbus de viſu p2ed eis im⸗ 
jonend ratione pzemiſſo2um fiert non debet 
uia dic quod non Ideo pzecepk eſt Cozoid 
Dow Regis pzed quod diſtring Jur Jure 
Ned p omnes terras, cc. & quod de ixik, ec. 
Ita quod habeat cozpoza, ec ad fac Juram 
Þ;es Et appol) ei decem tales, cc. 


Sur Hill. 9 H. 
8.7343 · 
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Challenge becauſe the Plaintiff is one of the % 


o . 
. riffs of London, and the Ueid fac aw tui 
4 ed to the other Sheriff. tha 


Et ſuper hoc Pdicus Nuerens die aun 
tpſe ac quidam Johannes Blunt miles ſunt ii 
London & p30 co quod tpſe eſt unus vie la 
don pet quod pꝛoceſſus de Uenire fac ki 
xij, ec. ad triand exit pzedicum p2efat ]! 
tantum dfrigetur, #c. & queſik eff a pj 
defend ſiquid dicere ſciat quare pꝛoceſu 
illi pꝛefat Johanni Blunt altero vic, gt. im 
tum ea ratione fieri non debet qui die qun 
non. Ideo pꝛee eſt eidem Johanni Blunt al 
ro vic, cc. quod Uenire fac in Octab P 
Ita quod p2edictus querens in nullo ſe int . 
mittak xij, Ec. per quos, cc. & qui nec, „um 
ad recogid, cc. qui tam, #c, ; An 


Challenge to the Deputy Sheriff, becauſe k 
Impannell'd and returned the Jury at th 
inſtance and denomination, of the Plain 


tiff * 


Et fuper hoc pzes Defendens Calumyl de 
Arraiamtum pannelli Jurace pzed eo qui vic 
pannellum illud facgum & arraiat fuit p I., 
lub⸗vic Cond pzed av denominationem pu 
quer & in favozem & pzomotionem ejulden 
quer quequidem Calumpnia per @riatoz 
ad hoc eleck & Jurak Comperta eff ven 
Ideo, cc. 


Cha 


hallenge by the Kings Serjeant upoy an In- 
ditment of Felony, becauſe the Sheriff re- 
turned the Jury of Life and Death, at the in- 
ſtance and requelt and denomination of the 


Priſoner. 
it} 


== 


Laurentius B. nuper de A. in Cond p2eb 
end capk, cc. Recitando totum indictamen- 
m uſque Jdeo fiat inde Jur®), cc. ſuper quo 
B. ſerviens Dor Regis ad legem p30 eo- 
em Domino Rege Calumpi) Arraiamenk 


Hud fact & arraiat᷑ fuit p Henricum Forteſcue 
ie Cord p2ed ad denominationem pꝛefat᷑ 
zurentij & in favozem & pꝛomot ionem ejul⸗ 
Laurentij quequidem Calumpid p Tria⸗ 
0zes inde Aur comperk eſt vera Jdeo pannel⸗ 
um amoveatur & calletur, cc. & Uenire fac 
awarded to the Coroner, 


. rr 


hallenge by the Kings Serjeant for the King to 
ſome of the Jury for Default of Freehold , to 
the value of 40 s. per Annum. 


Super quo facta publica p2oclamatione pꝛo 
Domino Rege, Fc. ac quidam J. G. miles ſer- 
tens die Dom Regis ad legem nunc pꝛo eo⸗ 
em Domino Rege vel) & quidam Jur modo 
mpareid vidert J. L. in Jurand pzed Jura 
riſtit Et quia reid Jur ejuldem Jur̃e modo 
Comparem non habent terras ſen tenementa 
Cord pꝛeð ad annuum valozem xl s. a pan⸗ 
vello illo penicus extrahuntur, ec. SR 
ch. 


annelli Jurak Pd quia dic quod pannellum 
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Entry of a 
Challenge af- 
ter Iſſue joyn- 
ed where the 
Sheriff is 
amoved, &c. 


Between Bark 
ley and Jeffer- 
ſon. 


Precedents, &Gc. 


Mich. 23 and 24 Eliz. Rot. 109. They, 
foze came thereupon the Jury befoze our um ru 
the King at Weſtminſter, the dap, &c. ay 
who neither, &c. to Recognize, &c. becay 
as well, &c. the lame dap is given to theſzj 
Parties there, &c. at which dap befoze w 
ſaid King at Weſtminſter, came the ſaid Py; 
ties by their ſaid Actoznies, and the Shen 
ſent not the Mrit; and upon this, the ſan; 
Plaintiff ſaich, That after the laſt continy err 
ance of the ſaid Plea, that is to ſay, an Co 
the Saturday next after, &c. now laſt pal, 
from which dap the laid Plaintiff was conti 
nued here until this dap, that is to ſay, th 
dap, &c. R. P. Eſq; late Sheriff of the ſai! 
County of E. from the ſame Dffice of h 
riff of that County was duly amoved, an nd 
the ſaid King now by his Letters Patent 
hath committed unto one T. P. Knight, th 
Cuſtody of the ſaid County of E. by pzeteni 
of which laid Letters Patents, the ſaid T.? Wo 
now remaineth Sheriff of that County, which 
ſaid T. P. of A. at A. afozeſaid, took to his 
Mile Anne of the Bled of M. now the Wi 
of him the Plaintiff; that is co ſay, tht 
Daughter of R. D. the Son of W. D. Knight, 
Father of Anne, Mother of the ſaid M. noh 
Wife of him the Plaintiff; which ſaid J.). 
Knight, and A. had Iſſue between them 4. 
pet alive, and in full life remaining, at 4 
afozeſaid, and this he is ready to pꝛove, &. 
And foz that caule he p2ayeth a Writ of 
our Lady the now Queen, of Venire fac t 
try the ſaid Iſſue in fozm afozeſaid joyn/ 
ed, to be directed to the Cozoners of the ſaid 
County 3 and becauſe the ſaid * 

dot 


Precedents, &c. 


oth gain⸗ſay, and doth not grant that to be 
rue, therefoze notwithſtanding the ſame 
Challenge, a Command is to the Sheriff, 
hat he make to come Twelve, &c. of che 
Oiſne of B. by whom, &c. 


je ſaith, That that Pannel was made and 


je is ready to verifie, and requeſteth that the 
ime Pannel map be quaſhed, And the ſaid 
Plaintiff ſaith, That the ſaid Pannel by the 
lid Cozoners, was well and equally made; 
nd not at the denomination, noz in favour, 
0z in pzomotton of the ſaid Plaintiff; where⸗ 
pon the ſaid Juſtices by the conſent of the 
aid Parties, did chule and aſſign D. and E. 
wo of the ſaid Jurp now appeaxing, to try 
je ſaid Challenge; which ſaid ZTryo2s be⸗ 
g elected and cryed, ſay upon their Daths, 
That the ſaid Pannel was well and faith⸗ 
illy made and arrayed by the ſaid Cozoners, 
id not at the denomination, neither in fa- 
dur, noz in p2omation of the ſaid Plaintiff; 
bhereupon the Jurozs of the ſaid Jury being 
alled, tryed and ſwozn, ſay, &c. ORE RD 
l : 


| A Precedent of Challenge to the Array. 


Pap it pleaſe you, Pz. Baron, This En- 

ueſt you ought not co take, foz that Sir John 

kam{den, Knight, _ of the County of 
| a 


York, 


| Eafter Term, 38 H. 8. Rot. 558. And heres Challenge to 
pon the Defendant doth Challenge the Ar- the Array, be- 


TI"; | cauſe the Co- 
ay of the Pannel of the ſaid Jury, becauſe — 4 


| the Pannel at 
rrayed by A. and C. Cozoners of the ſaid the penomi- 
County, at the Denomination and in favour nation of che 


f the Pannel of the ſaid Plaintiff, and this Plalotifl. 
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and that the ſaid Pannel be yuathed, 


ſhew, &c. the Patter what it is, whe 
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Vork, who bid return the Pannel betwgj 
the ſaid A. Plaintitf, and B. Defendant, j 
Conlin to the Plaimif, 8c, aid ſyen hiy 
of Kitt, &c. and lo where the Challenge j 
foe ack of Mundzedozs, oz other pꝛintin if 
Challenge, put it down, 8c. and this he j 
ready to aver, wherevf he pꝛays Judgmen, 


Or thus, And now at this day S. &c. comy 
the afozelaid S. Plaintiff, and J. B. Dy 
fenvant by their Acrozuies, and the Jura 
alſo Jtipannelley and demanded did cont, 
and thereupon the laid J. 5. doth Challeng 
the Array of the Pannel afozeſatd, becanl! 


As. 

| This muſt be put in Writing, but und 
Counſels Vaud, where the Challenge is t 
the Polrs, it is a ſhozt wap by a Uethl 
Challenge; ſ& the Learning of this is h 
cellent and topious in our Book, 


A Precedent of a Plea after the laſt Continuan, 


And now at this day, &c. comes ſuch dot 
Defendant, by J. C. his Conncel, and ſaith ple 
Ehis Aion the Plaintiff againſt the Dein ©, 
dant ought not to maintain; foz that afti 
the Quindene of the Poly Trinity laſt pal, 
from w iy dap until ſuch a day in Michel 
mas · Term next, unlefs the Juſtices of 4 
ſiſes come befoze ſuch a day, &c. the Adiil 
er ts rontinued, &c. the Plaintiff 
his Ded vated, Kc. did Releale , e 7 

er 
abate 
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abatement in Ear dilatozp, oz perempto2y, 
WT as the Caſe is, &c. and this he is ready co 
aver. 
WY Note, Brook in his Abridgment, Tit. Con- 
chance. 61 and 83. ſays, T ar after the In⸗ 
aueſt is awarded to inquire of Damages, 
The Defendant cannot plead a Plea Puis le 
darrein Continuance, becauſe he hath no day 
in Court to plead. 
The day of Niti prius and day in Bank are 
alone; fo that a Releaſe made bet wirt theſe 
Wy days c cannot be pleaded in Bank; but it ſeems 
at a Releaſe made betwe@n the day of the 
WI Venire facias retozned, and the Writ of Niſi 
dus awarded, and the day of the Niti prius 
miy be pleaded at 1 day of the Nili prius, 
tut not after the Uerdict, 21 H. 6. f. 10. 
Bro. Tit. Jour, &c. 31 Tit. Continuance, 76. 
42, 27, 13. 
| A Pan ſhall have but one Plea after the 
falt Contcitlitatice ; fox the Plaincitf ſhall 
not be delayed ad intinitum, 16 H. 7. 11. 
Bro. Tit. Continuance, 59. 41. 45, 46. 5. 
21. 
1 the Inqueſt taken by default, and 
abe Judgment, the Defendant came and 
kaded an Arbitrement made after the lat 
Talkin ute, and by the Opinion ok the 
Court, he had no dap in Court to plead this 
eg, and*cwas laid, That he could Plead 
don ea in ſuch Caſe, but as AmicusCu- 
5 0 ok matter apparent he ſhall be re⸗ 
: ed; ofherwile he mult relozt to his 
* Q Querela:' 21 H. 7. 33. Btoke Ibid. 


— 
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Aa 2 Eut 


356 


Precedents, &*c. 


Tut if the Jury remain fo2 default of Jy, 
rozs, the Defendant may plead a Releaſy 
&c. at the day in Fank Puis le darrein conti- 
nuance, although he did not offer it at the N. " 
{1 prius, otherwiſe if the Jury had been taken 
at the Niſi prius. 22 H. 6. 1. Broke ib. 30, 

If it be pleaded at the Niſi prius, the Court nt 
Recozd the Plea, and diſcharge the Inquel, p; 
and give day to the Parties in Bank, bd. WM; 


Ay 


34+ 8. 

In Debt after Jſlue joyned, the Defer, WM x; 
dant at the Niſi prius pleaded payment of par, re 
after the latter continuance in abatement, 
And the Jury being diſcharged, and the Pla 
adjourned in Pank; foz that no place of 
payment was pleaded the Plaintiff had Jud 
ment to recover his Debt, becauſe after Illu: 
jopned, no Reſpondes ouſter can be award), 
L. 5. E. 4. 139. Aleyn's Reports 66. in th 
Cale of Beaton and Forreſt. 

Now, although when difficulty ariſes i 
the Evidence, the matter is moſt common- 
ly (of late) found ſpecially, and Demurrers 
on the Evidence are ſeldom uſed; yet inal 
much as it is ſometimes done, and that out 
Pꝛacticer map be pꝛepared with an Authen- 
tick Pꝛecedent fo2 that purpoſe, J ſhall cran- 
ſcribe one out of Cokes Entries, f. 134. viz. 


Poſtea die & loco Infra Content Coram 
Jacobo Dyer Milite Capitali Juſficiar Dom 
Regine de Banco c Nicholao Barham uno ſer- 
vienk dick Pond Regine ad Legem Juſtic 
ipius Domine Regine ad alliſas in Cond N 
Capiens aſſigi) p fozmam Statuti, #c. Uell 


infra nominak J. A. qua infra ſcript H. C. 
aty 
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atturnak ſuos infra content & Jur Jure unde ; 
infra fit mentio Crack ſimilif vener Qui ad 
veritatem de infra contenk dicend, clect, tri⸗ 

ati, c Jurati fuer Duper quo * pzed H. per „ „ pe 
quendam J. B. de Conſilio ipſius H. C. mas onlilio pred. 
nutentione exitus interius junck Cozam 7 4. produx- 
pꝛefak Jusk Jur pzed in Cvidentijs offens & jr quoſdam 


die quod, ec. [Here recite the Evidence truly] J. P. & L. E. 
unde petit Judiciund c quod Jur p2eb vere- 1 — 


dick ſuum de & ſup infra contenk pꝛo iplſo H. Exit. pred. qul 
reddant, cc. quidem F. D. 
jurat. exiſten. 
dedit in Evident. Jur. pred. & juravit in his Anglicanis verbis, vide- 
licer, That upon diſcourſe, &c. [and ſo recite his Evidence.] Et pred. 
TE, jurat. exiſten. dedir in Evident. Jur. pred. & juravit in his 
Anglicanis vebis, videlicer, That, c. | And ſo recite bis Evidence,] Er 
ſupra inde H. P. ex conſilio Def. dixit quod materia pred. ſuperius 
in eadem dat. non fuit ſufficiens in lege ad manutenend. exit. pred. 
Et moratur in Lege ſuper Evidenc. pred. Er hoc, c. Et pet. &c. 
Ex pred. cauſis ex parte pred. Quer dixit quod fuit ſufficiens in Lege 
Er hoc, c. Et pet. &c, ſuper quo jur. pred. ſuper ſacrm* ſuum dic. 
ſi lex fir cum Quer. quod pred. Def. eſt Cul. de Infra content. modo 
& forma prout pred. quer. interlus narravit quodq; pred. quer. occaſi- 
one premiſ. ſufficient. dampn. ad 11 l. ultra mil. & cuſtag. Et pro 
miſ. & cuſtag. illis ad 40 s. Et fi Lex fir cum Def. jut. pred. = 
quod pred. Def. non eſt cul. modo & forma prout pred. quer. interius 
yerſus eum queritur. 


Et p2eb J. A. ꝓ quendẽ C. J. de Conſilio 
ſuo dic qd materia p2zeb p Pfat H. C. Jur 58 
luperius in Evidenciis oſtens minus luff' in 
lege exiſtit ad pzoband exitum interius Junct 
pꝛo parte ejuldem H. quodq; ipſe ad materiam 
illam in fozma Pb in Evidenk oſtens necelle 
non habet nec per legem terr tenek reſpon- 
dere, & hoc paratus eſt verificare, unde p20 
defectu ſufficient mater Jur pzed in hac parte 
oſten l. idem J. petit Judi; & quod Jur de 
Ueredick (uo ſuper Exik pzed reddend exone⸗ 
Aa 3 retur 
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rentur & debitum ſuum infra ſpee una cum 
dampid luis occaſione detenk debiti illiyg 
ſibi adjudicari, cc. 

Et pd H. C. Ex quo ipſe ſuffic mater jj 
lege ad manutenenÞ exit infra content yy 
parte ipſius H. Jur Pb ſuperius in Cviden 


oſtenſ. qb ip 8 pat eſt verificare , qua) qui be 


dem materi) Pb J. non dedicic nec ad em 
aliqualicer reſpond ſed verificationem illay 


pꝛedick J. ab actione ſua pꝛeb verſus eu 
habend pꝛecludatur, ac quod Jur ped u 
Ueredick ſto ſuper exif pzeb reddend exon; 
rentur, Ex. 


A Precedent of a Demuurrer upon the Ei: 
| dence. 


And now at this day the ſaid Plaintiff an 
Defendant by their Attoznies did appen, 
and the Jury likewiſe did appear and we! 
ſ\wozn, &c. ypon which Sir I. W. Serſeat 
at Law, of Counſel wich the Plajnciff, gan 
in Cvidence lo and ſo, and repeat it truly, 
and did require the Juro2s to find fo2 tht 
Plaintiff, upon which J. C. of Councel with 
the Defennanc ſaith, That the Evidence an 
Allegations afozeſaid alleged, were not ſi 
ficient in Lam to maintain the Iſſue joynd 
foz the Plaintiff, to which the Dekendan 
nedeth not, noz by che Laws of the Im 
is not holden co give any Anſwer ; whets 
foꝛe Fa default of ſufficient Evidence in thi 
behalf, the Defendant demands Judgment, 
chat the Jurozs afozeſaid of giving = 


Precedents, Gc. 


Arni be dilcharged , &c. and that the 
n ide 5 be barr'd from having a Yerdict, &c. 


ttt 
its 
in Whe hath given ſufficieut matter in Evidence, 
to which the Defendant hab given no An⸗ 
wer, 8c. and demands Judgment, that 
Lehe F Jur be dilcharged, and that the Defens 
dung be Convicted then the Jurp map give 
Damages, if Judgment ſhall happen to he 
3 the Plaintiff, &c. 


In 
P20 
nf 
li⸗ 
itn 
1 
00 
L 
i 3; 
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& Kil of Exception. 


Anno 1650. befoze I: P. and W. Juſtices of 
iy 10 aneh King, fo taking Allizes in 

he (pid Eis alligued, 0 g Ples of Treſ- 
17 and 1 which J. 8. i the 


Court of of bh deer the Bing before 
[| 


| 
bſetf, Ip I lecute againſt 7 
| fappoſing b 5 cb de ill, that the be 
. B. &c. [And recite the kd the De- 
caration, or what it is, Fr. and the Ive and 
then what-the Lyidence to prove. the Defendant 


gilty was, Ft. pt ban bee was 4 2 0 
i. Coppebold. out 9 8 5 

he deſired che - Jury afazeſaid 0 Tn 
vi} Uerdig fog ehe e la of anp upon 
5 emis, and t 4141 EVE nee 
0 e Judges afozeſaid, 

= alas, th that the _ ex PE 


gurt made, jug, Aud ete 
10 in La, and the afoze ep, 
y wh Hurrenper ok chy 10 akeꝛe⸗ 


be. Surg ente made out ok 
Court, 


hen the Plaintiff joyns and ſays, hat 


399 


1 That the 1ſt pay of Augufi, bor. f. 
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Claytyrs Rep. 


Pb veid tam'pzeb Sam. Verdon in prop 


Precedents, c. 


Court, of the Panoz afozeſaid, in fozm afoy, 
ſaid, did affirm to che (aid Juro2s was ng 
good in Law, by which the ſaid Thomas fy 
that che afozcſaid matters to the ſaid Juron 
in Evidence ſhewed , doth not appear, & 
did requeſt of the ſaid Juſtices, accofding u 
the fozm of the Statute in ſuch Cale pio, 
vided this pzeſent Eill, which doth contain 
in it the matter akozeſaid, above by him t 
the Jurozs afozeſaid ſhewed, by which the 
ſaid Juſtices, at the requeſt of che ſaid Tho 
mas, this Fill have ſealed at D afozeſaid, 
Vide A Bill of Exceptions in the Kings 
Bench, upon a Trpal at the Aſſiſes in San, 
Vemon's Caſe, in Brownfbws Entries Latin 
Rediviv, f. 129. Where the Declaration, 
Plea, Iſſue and Continuances are ſet fozth 
and then the Exceptions. A very uſeful P 
cedent, * : . 8 
De Termino Sancti Yillarif, Anno Rep 
ni Domini Car. ſecundi, nunc Regis Angie 
cc. 33 and 34. e 
Billa fl. Samuel Verdon gem ui Cl 
Fr, ¶ Here recite all the Pleadings and Contr 
nuances of the Record. | Quiquidem ſeparil 
exik in fozma pzed int partes Pd reſpect! 
junck poſtea ſtilk ad Afſilas tenk apud Caft 
Cant in Cond Pd cozam W. Mountague Ci 
pitali Baron Scaccarii didi Dom Regis 
& H. Windham, Pik uid Juſtic dici Dom 
Regis de Banco Juſtic Did Regis ad A 
fiſas Pd p20 Cord capiend aſſign) ſecundim 
fozmam Sfatuk, gc. die Partis 14 die Pit 
tif Anno Regni die Drat' Kegis nunc 34 
ad triatom · de dem Ad quem diem coꝛd Juſltic 


* 


per⸗ 
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long ſua quam Þ6 I. F. per Attoꝛm ſuum 
ed & Jur Jurak ilk Impannellak erack 
iliter ven g in Jur ilk ſeparak erik pzeb 
1-fozma p2eb reſpective funck jurak fuer. 

Et ſup triatione ilk in fozma Pd habit in 
anutenttone Pd exif ſuperius ulk junck P6 
v. dedic in evident Jur ſic impannellat & 
luraf Quod, cc. | Here recite what he gave in 
vidence, ] Ac ſup inde Confilfarif ex parte 
heb I. F. tnterpoſuer & inũſtebant quod ma- 
eria pd Jur Pd in Evidene fic ut pzefercur 
at non fuit ſuffictens in Wege ad manute⸗ 
jens exit pꝛeö ex parte pzed S. V. Et ea 
e cauſa petier e pzefat Judice quod mater 
lla fozet ſeperalik compk Nihilominus Juſtie 
5 veclaraver opiniom̃ ſu?) quod mater du 
zur pd fic ut pzefertur in Evidene dak fuit 
ufficierd in Lege ad manutenend exif po ex 
zarte PS 8. V. ſt Jur ilk crederent & inves 
lirenc-quod, cc. Ac ſuper inde pꝛekat Juſtice 
per directiones ſuas ſecunds opiniom ſua) Pb 
poluer conſtderatior) inde Jur Pb ſup quo 
onfiliarijPfat I. F. conceper quod per legem 
erte materie Pd ex parte pfat 8. V. Jur po in 
evidenc fic ut pzefertur dak (licet Jur ilk 
trederent & invenirent qu, ec) non fuer 
tn lege lufficiem ad manutend exik il p Þ6 
d. v. Ideo poſuer exceptiom ſud opiniom̃ 
Juſtic Þb & petier qb p2efat Juſtic oppone- 
rent maid & ſigtlk ſua huic bille ſecund fozm® 
ſtaͤtuti in hujulmodi caſu edik c p2ovis ac 
fuperinde Plak H. Windham appoſuit manus 
d ügilla ſua adinde ſecundum fozma) Statu⸗ 
ti po dak apud Caſtrũd Cank 14 die Marti 
Anno Regni dick Dond Regis nunc 34. 
H. Windham. 

hs . I, Weſt - 
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Precedents, &c. 


1, Weſim, 2. 31. 13 E. 1. Wig tþ 
Juſtices will not allow a Bill of Erceptin 
upon pꝛaper, if che Partp impleaded tenyy 
the ſame unto them in wziting, and requizy 
their Seals thereunto, they 03 one of thn 
ſhall do it. 

2. If the Excepfion ſealed be not put in 
to the Roll, upon Complaint thereof . 
the Ming, the Juſtice ſhall be ſent foz, an 
if he cannot deny the Heal, che Court ſl 
pꝛocœd to Judgment ascozding to the G 
ception. 

This Will of Exception is given by ih 
Statute of Welim. 2. Cap. 31, befoze wh 
Statute a Pan might have had a Writ 
Erroz ; ; fo2 Erroz in Lam, either, in rei 
tione Judicij, in redditione E-xccutioni ai 
Erpceſſu, &c, which Exrgz Me. aw muſt h. 
apparent in the Keepzd, oz ko: Erroz in fat 
by alledging--mazcer out of the Recozd, v 


the veath.of. eicher Party, Sc. hetoze Jud 
ment, Put the milchief was if Either pu 
4 did o 1 any Exception, pzaping the I 


{tices to pay it, and the Juſtices over enn 
ling it, ſo as it was never entred of Nero 
this the Party could not aſſign foz Err; 
becauſe. it neither appegred within the þ 
cozd, na was any Erroz in 05 ut in Lay 
and lo the P * grieued pgs Wirhout rem 


r until tatute was, 
4 Ae 0 50 boeh ty 1 Courts, to f 
£0 both Parties, and to: 


. 0 cone. mw + Ge es, ag. to the U 
cher, &c. 54 comes in loco e 1 
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It extendeth not only to all Pleas Dila- 
n Wczy and Peremptozy, &c. to Pꝛapees to be 
d; Wheceived, Qier of any Recozd oz Died, and 
ue like; but alſo to all Challenges of Ju- 


3s and any material Evidence given to any 
ury, which by the Court is Over⸗ruled. 
Inſt. f. 427. 


ui au the Juſtices ought to Heal the Bill 
i Sf Exceptions, pet if one voth it, it is ſuffi- 
ent; if all refuſe, it is a contempt in them 
Wil, And the Partp grieved may have a 


Uric grounded upon this Statute , com- 
anding them to put their Seals Juxta 
Ormam Statuti & hoc ſub periculo quod in- 
umbit nullatenus omittatis. 5 | 
The Party muſt pꝛap the Juſtices to put 
heir Seals; but if they deny it they may 
e. commanded, and may do it after Judg# 
If the Party grieved be dead, his Yeirs 
2 Execucozs, &c. accozding to the Caſe, map 
have a Writ of Erroz upon this Bill of Ex⸗ 
ceptions. And no diminution can be alledg⸗ 
ed, foz the Parties are confined to the matter 

Ik the Juſtice dye befoze he acknowledg⸗ 
eth his Deal actozding to the Ac, a Scite 
Facias ſhall go to his Executoz oz Adminis 
ſtratoz, fo2 the death of the Judge is the 
Act of God, which ſhall not pzejudice the 


”- —— AD — = 


=_ . _—_*' TS — r — TF© 


Party: as in the Caſe of a Certificate of 
the Parlhal of the King's Yoſt, that the 
Perſon outlawed was in the King's Service 
beyond Dea, in a Writ of Erroz a Scire Fa- 
cias ſhall go to the Parlhals Executoz oz Ad- 
q winilkratoz upon ſhewing the Certiũcate. At 
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Ik the Judge denyeth his Seal, the puer 
ty map pꝛove it by Mitneſles, ib. at : 
Crroz of a Judgment at the Gzand da 0. 
ſions in the County of Pembroke, in an 4 Tl 
fiſe of darrein Preſentment , by Henry CM rro⸗ 
againſt the Biſhop of St. Davids, Dory Pater 
— and others, foz the Church of Stag. 
pool. 
The fourth Erro: alligned was, becau rt 
the Illue being, whether H. Cort did laſt ate 
ſent one R. D. che laſt Incumbent, who m 
Inſtituted and Jnducted upon his Pzeſenty Ne 
tion: The Plainciff offered in Cvidenn nch 
Letters of Inſtitution, which appeared « 
be, and ſo mentions that they were ſeala s 
with the Seal of the Biſhop of London, ty ret 
cauſe the Biſhop of St. Davids had not hi 
Seal of Dffice there, and thoſe Letters wen MPa! 
made out of the Diocels; and the Defendan our 
had demurred thereupon, That thoſe Letters du 
were inſufficient, and the Demurrer was d 
nied, which Jones ſaid was an Errog, becault 
they ought to have permitted the Demurre, 
and ſhould have adjudged upon it. But ii 
was held, that the not admitting of the D# 
murrer ought not to be aſſigned fo2 Erro; 
fo2 when upon the Evidence the matter was 
over-ruled by the Juſtices of Aſſiſe, chat 
was a pꝛoper cauſe of a Bill of Exceptions, 
and the remedy which the Statute appoints 
in that Caſe; And fo2 the matter of the 
Letters of Inſtitution ſealed with another 
Seal, and made out ok the Dioceſe, it wi 
held they were good enough, foz the Seal is 
not material, it being an Aa made of the 
Inſtitution, and the Writing and * 
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; but. a Teſtimonial thereof, which may be 
der any Deal, oz in any place. But of 
at point they would adviſe, Cro. 1 part, 


40. 
Che Party grie ved may have a Mrit of 
ro;, and may aſſign Erroz upon that Bill 
aled, and alſo in the Reco2d, oz in one 
them at his pleaſure, F. N. B. f. 21. N. 
x rigore juris, it need not be allowed in Ar⸗ 
t of Judgment, 27 H. 8. in Tatum's 
tion upon the Cale. 


Note, This Bill is to pꝛevent the pꝛecipi⸗ 
nep of the Judges, and ought to be allow⸗ 
in all Courts, and in all places of Plead- 
is, and map be put in at anp time be⸗ 
ze the Jury have given their Uerdic, 

But this Bill is rarelp uſed, there being 
npar congreſſus, betwixt the Judge and the 
otncel; and the pzudence of the Judges 
duce them to find ſpecial Uerdics in Caſes 
doubt and difficulty, 


7 


A Releaſe pleaded at the Aſſiſes after Iſſue 
5 joyned. 


Et Ps Defens in pꝛopꝛia perſona ſua ve) 
dic quod Pb Juſtic Dond Regis hic ad cap⸗ 
or) Jur Pb inter ipſum Dekend & pꝛekat 
Nuer pꝛocedere non debent quia. die quod 
joft xij diem F. ulk pzeterif de quo die Jur 
nen inter partes Pd continuak fuic, & ante 
unc diem | ſcilT diem de Aſſiſe ] [cilk pzimo 
le M. Anno, cc. apud, cc. pzeb. quer per 
omen, Fc, remilit, relaxavit, gc. Et hoc, &. 
unde 
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1 unde pek quod Juttic ps ad captionem 4 
| Pb ulterius pzocedere nolunt, | 


The Death of one of the Defendants plead 
after the laſt Continuance, 


Et pzed Defend per A. B. Attoꝛm (my 
ven & Pb T. non vei) & ſup hoc Þ6 Dein 
dic quod poſt alk continuationem placiti j 
fcilt poſt xv. Paſche ulf pꝛeterit de quo i 
loquela p2eb ulfk continuak fuic hic uſque 
diem \cilf in Cr6:fcO Tri tunc pꝛor 
quem F ante eundem diem (cilk decins 1 
Maii ul ppererik pzed T. apud A. Þ6 ojit 
Et pet quod nulk pꝛoceſs nec aliquid alin; 

lacito'Pb ulterius &us pzefat T. fiat ꝶ qu 

I. e K. hot non device Ideo nut! pzock 
ner aliquiv aliub in placito Bo lug p;cfatt en 
Far, cc. 


A Baron Challenges the Pannel becauſe no 
Knight was returned of the ſame, 


Et ſup hoc idem T. calumpniat arraimal 
pannelli Pd quia dic quod ipſe eſt c tempo! 
arreidment qe ilfids kuit Baro hu 
— — e locum & vicem habens i 

ue Parlinmento hujit# Reg quodque in of 
parinello nullus Piles nominak e ret 
extſtit Et hoc paratus ef verificare unde e 
— Judicium & quod paunellum iklun call 


Er 
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vidence, ad Demurrer upon Evidence, Miz 
dleton agaimt Waker. Cro. Eliz. 42. 
f. 751. 


In Ejecment, Jt was held by all the 
zurt üpön Evidence to a Jufy, That ik the 
Aaintiff (five in Evidenre any matter in 
Utiting dz Necbzd, dz a Sentence in the 
pititual Cbürt, (as it was in this Cale) 
jidthe Defenvatit offers to demut thereupon, 
e Plaintiſt sucht to jopn in the Demurrer, 
wave the Evidence, becaule the Defens 
ant ſhall not be compelled to put matter 
f difficulty to lay Gens, and becauſe there 
annot be any variance of a matter in Mri⸗ 
ing. But ik eicher Party offer to vemur up⸗ 
n any Evidence given by Witneſs, che 
ther, unlels he pleaſeth; hall not be rom- 
ellen to jbyn; 'becauſe the rredit ok the te- 
timony-is ts be examined by à Jury; and the 
Evidence is iütertain, and map be enkozerd 
tioze dz lels; but both Parties map agrre to 
oyn in Demittter upon ſich Evidence; And 
u the Quiths Caſe, the other Party map 
ot bemutr upon Evidence ſewn in Mriting 
u Reco2y, fb2 the Nuten, unleſs the Auen 
wuntel will rhereto aſlent; but the Court 
n Ach caſe ſhall charge the Jury to find the 
matter fpecially; as appears 34 H. 8. Dyer 
53. Kut this is by Pzervgative. Vide Lib: 4. 
104. the lame Caſe; and i Inſt. 72. Where 

o L04v Cook fays, If the Plaintiff in Evi⸗ 
dence'Hew-any matter of Rerozb, dz Dies, 
0) WMtlrings, dz any Dentenre in the _ 

. ſiaſtica 
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Joynder in 
Demurrer. 


Precedents, & c. 


ſiaſtical Court, oz other matter of Eviden 
by Teſtimony of Wicneſles, oz otheryjj 
whereupon doubt in Law ariſeth, and wh 
Defendant offer to demur in Law then, 
upon, the Plaintiff cannot refuſe to joyn i 
Demurrer , no moze than in a Demurm 
npon a Count, Replication, &c. and (1, 
Converſo, may the Plaintiff demur in In 
upon the Evidence of the Defendant, but th 
Kings Counſel ſhall not be enfozced to joy 
in Demurrer ; but in that caſe the Cour 
map direc the Jury to find the ſpecial matty, 
Do that the ſeveral ſozts of Eridente nan 
no difference, as to the joyning in Dem 
rer. 1 Part Leon. 206. 


Darroſe againſt Newbott. Cro. 4 Car. f. 14; 


In Crroz of a Judgment in Bridgwate: 
The Erroz aſſigned was, foz that, in ar 
Action upon the Caſe ſur Aſſumpſit, the 
Parties being ac Illue, a Demurrer was 
jopned upon the Evidence, and thereupon 
the Jury diſcharged, and afterwards Judy- 
ment was given foz the Plaintiff , and a 
Wric of Jnquiry of Damages awarded, 
and Damages found, and Jndgment there 
upon; where the Jurozs which came to find 
the Iſſue, although by che Demurrer the) 
were diſcharged of che Jſſue, yet ought t 
have aſſeſſed Damages conditionally, it 
Judgment ſhould be given foz the Plaintif, 
And in pzoof thereof was cited Newis ant 
Scholaſtica's Caſe, Plo. Com. f. 408. and tit 
old Book of Gntries, 6c. And it was ” 
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by the Court, if theſe Pzecedents be good 
Law, then it map be enquired of by the 
ame Jury conditionally : But it may be as 


= =D Sz 


led, and the moſt uſual courſe is, when 


iy, But as my Lozd Chief Baron Monta- 
zue held at the-Aſſiſes in Cambridgſhire, 1682. 
t may be one way 02 other. 


In the Aſſiſe by K. Newis and Scholaſtica his 
Wife, againſt Lark and Punt, which was 
taken by default. The Precedent in Plowd, 
Com. as to this matter runs thus, 


—_ = I p = IX" 


Recogid. Aſſiſe Pb exacti venerunt, qui ad 
beritatem de pꝛemiſlis dicend elect, triati, & 
urati fuerunt , ſup gno Willielmis Ben⸗ 
ows Serviens ad legem de conſilio pze- 
itozum R. & Scholaſtice in manutentione 
allile Ps cozam Juſtic Dond Reg ve Bane 
hic in evidenk Recognif Aſſiſe Ps dixic, quod 
iu ante diem impetrationis Allie 58 quiz 
am . Clark fuit ſeiſttus, cc. Et condi- 
it teſtamentum ct ultimam voluntatem ſua 
in ſcriptis, inter alia, unde pars inde in hiis 
anglicis verbis ſequitur vide? [ Alſo this is 
he laſt Will and Teſtament of me the faid 
Henry Clark, for and concerning, ec. ] Et ul⸗ 
terius idem Derviens ad legem ex parte Ps 
R, & ©, dedit in evidenk eild Recognik quod, 
tc. Qudzum p2ecertu idem jam Serviens 
ad legem exigit quod iidem Recogid Aſſiſe 
do Aſſiſam pö de. tenementis po cum pers 

; Bb cid 


well inquired of by a Writ of Inquiry of Note, He thac 


3 ß demurs upon 
Damages, when the Demurrer is determi⸗ _ — ＋ 


, mics the Evl- 
here is a Demurrer upon Evidence, to gence to be 


iſcharge the Jury without moze inqui- true. 


Precedents, &c: 


tim in viſit, gc. pzo parte ipſozum N. 5, 
triari & comparere debeant, cc. Ct u 
dictum ſuum dare debent go Pb WM. Lan 
J. Bunt dictos N. & ©. de tenementis ya M'- 
cum perctip in vilu, Fc. difſeiſiverant, r. 4 
Et Pd M. Lark c J. B. in pꝛopziis pr, 
ſonis ſuis dic qd evidenk & allegatiom i; 
ex parte po N. & ©. ſuperius allegat miny 
lufficieid in lege exiſtunt ad manutenen | 
Aſſiſam Pb ad quos ipſe neceſſe non haben "1 
nec p leg terre tenentur reſpondere um nt 
p20 defecu ſufficiew evident in hac pam ei 
pek judicium quod juratozes Pb de verein hy 
ſuo in pzemiflis dicend exonerentur, gc. & nd 
quod Pd R. N. & H. ab Aﬀſiſa ſua Pb haben 
pꝛecludantur, cc. 


Et Pb N. & ©. dicunt quod ex quo ipſe ſi 
ficiew materiam in manutentione Aſſiſe ji 
in evidenk rerognik pd offend quam quiden 

materiam po M. Lark & J. Hunt non den, 

tunt nec ad eam aliqualit reſpond petunt + 
dicium Et quod fivem Juracor inde exon 
rentur, c quod Pb M. & J. de Alliſa illa cov 
vicantur, cc. Sup quo dick eft Necogi ji 

quod inquir que dampna pe N. & ©, ſult 
nuer tam occaſione diſleiflne Pd quam pu 
miſts & cuſtagiis ſuis per ipſos circa ſeum 
ſuam in hac parte appoſit > conting judity 
um pꝛo iildem N. c S. in placito p2eb (i 
evidentias pzeb reddi Qui quidem Kec t 
dicunt ſup ſacram̃ ſuum quod fi conting j/ ug 
dicium in placito 3b pzo Pd M. & ©. ſup ev 
dentias Pb reddi, iidem N. & ©. ſuſtinif Wh 
dampna occaftone viſſeifine pjed ad 13 8. 44 Wit 
F pzo miſis & cuſtagiis ſuis ad 20 8. * by je 
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iſticiaris hic te adviſare volunt de & ſup 
emiſſis pꝛiulquam judictum inde teddant, 
les datus eſt partibus pzedick, Fc, 


Note, ſeveral Exceptions were taken to 
ie manner of * the Evidence; Firff, 
n that the intire Mill was not ſhewed, bur 
irt, and that this being the foundation of 
e Evidence, the whole Mill desde to have 
en ſhewed; fo2 there might be ſome other 


tion, 8c. in the parts not ſhewed, But 
the Juſtices diſallowed this Exception, 
id ſaid, the Party in any Title oz Bar, 
reds ew no moze than whar makes foz 
im. As in an Ac of Parliament, in which 
e divers bzanches, tis ſuffictenc to ſhew 
at bzanch which ſerves ones purpoſe, and 
dt like the Caſe of a Fine oz Recoverp of 
venty Acres, where JA muff ſhew the whole 
ecozd, although Jam'concerned but in one 
e, becauſe the Dziginal is intire, and ſo 
| the Rerozd grounded upon ft, Ser alſo 
merſton and Steward's Caſe, Plo. Com: 
dz. Another Exception was, What the 
fine was not ſhewed under the Seal of the 
burt, oz the great Deal, but one part in⸗ 
iced of the Chirograph was only ſhewn, 


= —— > ©_ > > = ww. =. — 
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cauſe it wanted a Seal. But all che Ju- 
tes were againſt this, and ſaiv, the Jury 
tight find the Fine of their own knows 
ge, without che chewing of the Parties, 
they might find it upon the crevit of any 
litneis that had ſten it, and the chewing 
Je part invented, is the uſual Evtvence of 
* Wb 2 à Fine 


r r 


atter of ſubſtance, as a Condition, Limi⸗ 


hich the Jurozs were not bound to believe, 


- 
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Stiles 22. 
white and 
Pindars Caſe. 
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a Fine, (Note, a Fine indented and yy 
exemplified under Deal, 8c. ſhall not ben 
livered to the Jury, 34 H. 6. 25.) Andthy 
ſaid, becauſe it is only the Inducemeny 


the verity to the Jurozs , the Party cn 


not demur upon this, foz the effect of g 
matter is, that there is ſuch a Fine uh 
is amongſt the Recozds. And this is c 
ſubſtance of the matter, and the part of g 
Chirograph is nothing but the Image of 
verity, and cherefoze there could be no 
murrer upon this, 

Another Exception was, That the ty 
very was not ſhewed under Seal, oz at la 
that the Roll of this ought to be alley 
certainly; but all the Court (except Hayy 
anſwered, That upon the general Iſſue, 
Jury might find things that pꝛoved oz . 


- pz0ved che leifin oz diſleiſin, be they mat 


of Recozd oz otherwiſe, and the Jury cal 
not give a rightful Uerdict, if they cal 
not find them, and whatſoever they mt 


take conuſance of themſelves, may be git 


in Evidence by wozds, oz copies, oz oth 


argument of the truth. Tis true, in plu 


ing, a Pan cannot make a Title by Rec} 
without ſhewing the ſame under che Gu 
Seal, and if a Recozd be pleaded in In 
a dap may be given to b2ing in the Neun 
under the Gzeat Seal; but ſuch day a 
not be given to bzing in the Necozd ii 
Evidence, but the finding of it by the 
ry is ſufficient, and they map find it! 
themſelves, although it be not ſhewed thi 
in Evidence. But perhaps they ſpall! 


be bound upon pain of Attaint to find i 


=> I I: HE” = RH 5 = EZ. => 
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t be not ſhewed them under Beal; but ne- 

heleſs they may find it, and they do 
vell, if it be true. And by the ſame rea⸗ 
m that they may find it, they may take 
nftruction of it by any circumſtance, which 


wuceth the truth. (Note if it be not ne⸗ vide xo!!; Tit. 
ſary to ſhew the Recozd, and the Jury Tryal 687. 


nay find it without; pet tis not fit to be 
ermitted to p2ove ft in ſuch a manner, 
ithout ſhewing the Recozd, oz a true Co- 
p of it.) And the Demurrer upon Evi⸗ 
ence goes to the Law upon the matter, and 
r to the verity, which is admitted, and the 
fect in Law is venyed, foz if the Party will 
* confeſs the truth of the matter given in 
;bidence, then he ought ſo to ſay, and put 
to the Jury to be tryed, and if they find 
his, where it is falſe, an Attaint lies; but 
Demurrer upon Evidence never denies 
he truth of the Fact, but confeſſes the Fact 
nd denies the Law to be with the Parcy 
hich ſhews the Fact. 

As to a fourth Exception, foz want of 


lledging and averring that H. Clark, had not 


w other Jllue Pale than John and F. (upon 
Limitation of a Remainder foz want of 
due Pale of H. C. and a title made to the 
laintiffs Uife, under that Limitation ;) 
he lame Judges anſwered, that which che 
Naintifls gave in Evidence, is to the intent 
 perſwade the Jury, that they have a good 


itle, and what they ſap ſhall be applied as 


vey intended; and as by p2eſumption no 
lan. will ſap any thing againſt himſelf, 


it lies on the other ſide to ſhew what is 
ainſt him; and * in Pleading, cer⸗ 


b 3 tainty 
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 Agr@mene with che Collecoz of the g 
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tainty ought to be ſhewed, (to which d. 
other Party muſt. anſwer, and upon wu ix 
the Court may judge, pet in Evidene ho 
great and exact certainty is not requifite, 
the Jurp map found their Uerdict , (if g 
matter be ambiguous) upon what is ne 
Pz0bable, and by the ſame reaſon that wii 
is moſt pꝛobable, is good Evidence, x 
therefoze it ſhall be intended that H. C. 
no other Jſlue Pale, becauſe the other Ik 
ty did not ſhew that he had. 

The Pꝛecedent of a Demurrer upon en 
dence in Reniger and Fogaſſa's Caſe, in bla 
Com. f. 1. In an Infozmation upon al 
jure of Woad Impozted, the Cuſtoms u 
being paid, noz any agreement made wi 
the Calledoꝛ in the Exchequer, where the] 
ſue was, whether the Defendant matey 


its fo2 the Woad, accoꝛding to the Ad, & 
02 not. 


Ives fiat inde — at pꝛo eo quod im 
A. Fogaſſa eſt aliem natus videlf apus 
vitatem poztus Poztugalie in Poztugalials 
obedieutia Pd Paztugalie YC petit u. 
vietatem livgue ſue, &c. A. B. E. S.! 
O. gc. qui ad veritatem de pꝛemiſlis dum 
lect, triati & jurati diaus A. F. in mi 
tentione eritus Pd ſuperius ad patr juni | 
ad yzobaud exif ilk pꝛo parte ipſius A, in 
verum pꝛoduxit pꝛed Tho. Wells Colli 
Cuſtorm c Dub Domini Regis in pil 
ville Fouchampton ac J. S. adtunc & ad 
Glericum five lervienk ipſius Tho, Wells 
dicto Office Collect Þb nec non due 


CY - 
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. Yeoman ad ceftificand pzemifla in placi⸗ 
{pſſus A, ſpec foze vera, Nut quidem 
0. Wells examinatus ſup ſacr ſuum co- 
n Baronibus hic pꝛeſtitum in pzemiſlis, 

kit, quod, ec. [ Here recite the Evidence. ] 


Et Pb Attoz1) Domini Regis pꝛo eo Do⸗ 
ino Rege die quod evidentie ſuperius 
f minus ſufficiew in lege exiſtunt ad 

ſutenend leu — exit pzeb pzo parte 
jus A. F. ſuperiu$ ad patriam junck unde 
inſufficienk earundem evident ac ex quo 
evidentias illas non dedicitur fozisfacura 
mozum Pb in infozmatfone Pb ſpec idem 
ttozi) Domini Regis pzo ipſo Domino 
ege-pecit Judicium ac quod eadem bona 
naneant DominoRext fo2zisfacta juxta foz⸗ 
am ſtatuti 56. Et Pb A. F. die quod evi⸗ 
itie pzed ſuperius ex parte ipſius A. F. 
If ſufficierd in lege exiſtunt tam ad manu⸗ 
mend c pzoband exik pzeb p2o parte didi 
F. ſuperius ad patriam junck quam ad 
cludend Domi Regem de aliqua fozis⸗ 
dura bonor pzeb habend, Ad quas. pzeb 
ttozy Domini Regis pꝛo ipſo Domino 


iege minus lufficienter reſpondit nec ali⸗ 
uod pzo ipſo Rege allegavit, unde idem A, 


et. Judicium ac quod pzed bona in dica in- 
Imatione ſpec et reliberentur quodque iple 
uoad pꝛemiſſa ab hac Curia dimittatur. Ideo 


| judicium. 


b | 
Note, In this Caſe, the Agreement ac- 
ding to the Statute, was put in Aſlue ge⸗ 


erally, and pet the ſpecial Agreement main⸗ 


ined the Iſſue, | 
U And 


Releaſe. 


Warranty. 
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And whereſoever the Evidence doth not wy. 
rant, prove and maintain the very fame thiy 
that is in Iſſue, that Evidence is defective, wy 
may be demurred upon. 

Upon Non eſt factum to a Bond dated x 
York: It was ſaid in this Caſe, that to pj 
the Bond made in another place, doth ny 
pzove the Bond noz warrani-the Iſſue, hy 
caule the delivery is intended to be whereth 
Date is; but the Witneſſes cannot py 
the contrary, and ſo the Illue is not pꝛobn 
Fut ſurely if this be found, the Plain 
ſhall have Jugdment as well as upon 
Bond delivered befoze the date. 31 Hl. 4 
Plo. 7. Rolls 677. Eut infancy o; made h 
Dures, cannot be given in Evidence unn 
non eſt factum, Lib. 5, Whelpdale's Caſe, 114 
becauſe' thereby the Fond is not void it 
only voidable: otherwiſe of the Bond el! 
Feme Covert, 02 Monk, foz there the Bon 
is void, and ſo Non eſt factum; and ſo of 1 
Bond made to a Feme Covert, and the Ii 
band diſagree to it, oz by Pusbandand Fen 
Non eſt factum of the Wife. 

In An Aſliſe if the Tenant plead, Nu 
tort, Nul diſſeiſin, he cannot give in C/ 
dence a Releaſe after the Dilleiſin; but! 
Releaſe befoze the Diſſeiſin he may, fi 


then there is no Diſſeiſin upon the mi 


ter, 

In a Writ of Right, if che Tenant jon 
the Pile upon the meer Right, he cant 
give in Evidence a Collateral Uarratt 
foz he hath not any right by it, and ther 
ne it ought to have been pleaded, 1 li 
283. | 


cl 
n 
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War Regularly, whatſoever is done by force of a Regula. 
biz Warrant or Authority, ought to be pleaded. 


and But Note, In all Caſes where one can- 

not have advantage of the ſpecial matter, by 
di way of Plea, there he may have advantage 
ok it in Evidence; as foz Example, che Rule 
sk Law is, That one cannot juſtifie the 
Death oz killing of a Pan; and therefoze 
th if one kill another in his own defence, he 
cannot plead this ſpecially; but he may give | 


this in Evidence: and ſo in defence of his 
Pouſe againſt Thieves and Robbers, &c. 

Bp the Statute 23 H. 8. Cap. 5. any Sewers. 
thing done by the Aucho2ity of the Com- 
million of Sewers, may be given in Evi⸗ 
dence upon the general Illue. 

Alfter taking the General Iſſue, the Defendant gegula. 
cannot give in Evidence any thing that goes in 
diſcharge of the Action; as in Debt upon 


tif 


leaſe, noz a G2ant to cut Trees, to repair 
upon nul waſt fait, noz making of a Ditch 
to amend the Peadow 3 but that he only lop⸗ waſt. 
ped the Tres, he map, if waſt be aſſigned 
in ſuccidendo Arbores, &c. Neither if a Sta⸗ 
AF tute was made that all Tenants fo2 Life 
8 Gould be diſpuniſhable of waſt, could he give 
in Evidence this Statute, 28 H. 8. Dyer 28. 
fo the Diſcharge ought to be pleaded, be- 
cauſe it admits a cauſe of Action without it. 
In Debt againſt Executozs , and Aſſets Afſers. 
Inter manus, in Illue, *tis good Evidence 
that they ſold Land, by the Will of the Te⸗ 
ffatoz, &c. and that they had the Pony paid, 
ſo that they recovered Damages in „ 
0 05 
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Nil Debet, he cannot give in Evidence a Re- case. 


Statute, 


*% 
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VIllenage. 


Attornment. 


Treſpaſs, 


Reſcous. 


Avowry. 


Feoffment, 


Precedents, &c. 


foz Goods taken in the Life of the Tet 
to2, &c. 3 H. 6. 3. 

In an Iſſue upon Uillenage regardant 
to a Panoz, a Uillain in grols is no Eyi- 
dence, Dyer 48. 

In waſt by the Gzante of a Reverſion, by 
Montague and Fitz. the Leflee may plea 
that he in Reverſion ne granta pas per le 
fait, and give in Evidence, that he never 
attozned, oz he may Traverſe the Attonn⸗ 
ment at his election, Dyer 31. 

Jn Treſpaſs, Quare clauſum fregit, the De 
fendant ſays, that locus in quo, &c. is 6 Acres 
in D. which is his Freehold : che Plaintif 
replies, that it is his Freehold and not the 
Defendants 3; the Defendant cannot give in 
Evidence, other 6 Acres in D. which are his 
Frehold,becauſe thePlea ſhall be intendedto 
refer to the 6 Acres of the Plaintiffs,Dyer 23, 

Jn Reſcous by the Lozd, upon Rot Guil⸗ 
ty, the Defendant ſhall not give in Evidence, 
That he doth not hold; by Vavaſour and Br 
an: and ſo if he ſaid nothing is behind in 


Avowzy, he ſhall not give in Evidence that 


he doth not hold of him. T. 9 H. 7. 3. 
In Allile, Feofment pleaded, the Plain- 
tiff ſaid, he did not enfeoff modo & forma ups 
on the Did and Letter of Attozny to Jus 
feoff upon condition founv, if the Atto2ny 
made it without condition, this well pzoves 

theIſſue fo2 the Plaintiff, 13 E. 4. 4. 
If one plead a Feoffment Joynment with 
his Companion , oz of a Feme Covert, tht 
other may ſay ne enfeoffa pas, and give, the 
matter in Evidence, and the Court ſhall in- 

tkruc the Jury of the Law. 18 E. 4. 1 
poll 
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Upon the general Iſſue, any thing may be Regula. 
given in Evidence, which proves the Plaintiff 
had no cauſe of Action. | 
Treſpaſs by the Warden of the Fleet, up- Treſpaſi. 
on Not Guilty, you may give in Evidence, 
that he is not Warden, 4 E. 4. 7. 

So in Treſpaſs of a Youſe, chat he had 
no Boule there, oz the Frechold of another, 
and not of the Plaintiff, is good Evidence 
upon Not Guilty : but in Treſpaſs of 
Goods, tis no good Plea to ſay, the pzoper- 
ty was in another, although it is in a Re- 
plevin ; and theyefoze ic ſeems to be no 
good Evidence in Trefpaſs , becauſe poſe 

leſlion maintains the Action againſt all but 
the Owner; but that the pzoperty was in a 
Stranger, and he gave them to the Deken⸗ 
dant, is good. Se befoze Cap. Evidence, 
27 H. 8. 25. But in Trover char they were Trover. 
not the Goods of the Plaintiſt is good Cdt- 
dence, — 5 H. 7. 3. 
. -Ceſſavit and Count, that of divers Lands Cceſſavit- 
held by entire Service, upon non tenuit modo 
- & forma, held by ſeveral ſervices, is good 
Evidence, foz he had no ſuch cauſe of Action, 
10 H. 7. 24. 1 1 

Upon the general Iſſue, for the Defendant by Regula. 
Evidence to convey to himſelf the fame Intereſt _ 
and Title, is good Evidence. EY 
As in Trekpals of Goſhawks, Not Guil- Treſpaſs. 
2 — — _ he = a Reaſe of 
that Mood to; pears where they were taken, 

| ceipt, ands 0 . Account. 
the Defendant pleads ne unques fon 1 
and Evidence that J. S. gave this to him, is 


good 
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Regula. 


Precedents, &. 


good, 2 H. 4. 13. So in Treſpaſs a Let! 
foz years, Tenancy at ſufferance (but not x 


Will,) that they were a Strangers Good 


who gave them to the Defendant, is gon 
Evidence, upon Not Guilty, 22 Af. 73. by 
cauſe by theſe matters he makes himſelf ; 


Title, & lic de cæteris. 


Upon the general Iſſue, if by the Evidenc 
the Defendant acknowledge that 'he did the 
wrong, and juſtitie this, and gives matter that 
goes to diſcharge him of the Act by juſtification, 
this Evidence is not good, but he ought to have 
pleaded it. 

This Rule is demonſtrated by thoſe Caſes 
where upon Not Guilty , in Treſpaſs, the 
Defendant would ſay the Pzoperty was ina 
Stranger, and that by his commandment, g; 
his Servant, he took the Goods, Not Guil⸗ 
ty, and that he did the Battery ſe defendendo 


ot Guilty in maintenance, and lawfil 


maintenance, Jnſufficiency of Mounds, The 
Fro hold of a Stranger, and his Licence, 


A fozmer Recovery in another Action. 50 


foz Common, Rent-ſervice, . Rent-charge, 
Licence, &c. cannot be given in Evidence 
upon the general Iſſue; foz theſe matters in 
Evidence are Juſtifications, which go in dil- 
charge of the Party, but not by Ticle, but 
by julkification. | 

So where an Jmpziſonment oz Entry is 
given by authozicy of Law, oz by authozity 
from any Party, as fo an Jmpziſonment, 
by the Statute of Zreſpaſſers in Parks, put⸗ 
ting a Pan off his Gzound, thzuſting a Pan 
out of Church that troubles the Congrega- 
tion in Service, parting an Aftray, and a= 

in 


Precedents, Oc. 
ing the quarrellers apart, in defence of him- 


a: fei oz his. Entry in perambulation. Entry 
a MF co amend his Gutter leading to his Youle, as 
„ok ancient time had been uſed, That it was 
Wa Common Inn. That he put in his Cats 
„tel by che Plaintiffs agreement. That he 
4 encred and took the Emblements afcer the 

death of the Tenant foz Life, That the 
« W Plaintiff owed him Pony, and by his invi- 
e WW tation he went into his Youſe to receive it. 


That he took the Goods as a Marriot, Maik, 
Eſtrap, oz Wreck, Oz the Plaintiff took 
away the Defendants Cattel and he entred 
into the Cloſe where thep were, and took 
them again. That he took the Cattel da- 
mage feaſant in his Gzound , oz foz an 
Amercement in a Lett, &c. That the Gods 
were the Goods of J. 8 who delivered them 
to the Plaintiff to keep, and J. S. command 
ed the Defendant to take them; oz excuſe it, 
that the Plaintiff delivered chem to him. 
That he took them by a Wzict, That as 
Schoolmaſter he gave moderate Cozrection, 
Theſe are excuſes and juſtifications without 
Title, and therefoze muſt be pleaded and 
cannot be given in Evidence upon Not 
Guilty. 7 
Do in an Action de malefactoribus in parcis, 
he cannot plead Not Guilty, and give a Li⸗ 
cence in Evidence. So in an Appeal, if he 
lead Not Guilty, and ſhews that he was 
heriff, and executed his Office, oz that he 
was Foreſter, and killed him becauſe he fled, 
and would not ſubmit, Vide 12 H, 8. f. 1. 
The beſt Caſe of this matter. | 


Evi- 


6 
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the Plaintiff had his Goods again, 11 H. 4. 
£8} 1.362.000 1 

Juffifiable maintenance cannot be given in Maintenance. 
Evidence upon the general Iſlue, but muſt 
be pleaded. The Paſlter may juſtiſſe o: 
his Servant. Any Man foz his Kindzed, Ec, 
n to give Pony to the Pooz, &c. But that 
he was of his Counſel, may be given in 
Evidence upon the general Aue, foz to give 
* is not maintenance. 22 H. 6. 35. 
Upon this Jflue, the Defendant map give Nn ef factun. 
in Evidence, that he is a Lay-Pan not lec⸗ 
ered, and that it was read to him in another 
ozm, 15 E. 4. 18. but it is the beſt way to 
lead it, fo} the understanding of the Jury. 
39 H. 6. 9. Bro. Waiver 2. 
In an Iſſue upon a pzeſcription Traver⸗ A wines 
ed, the Plaintiff gave in Evidence a Died may prove 
earing date after the time of limitation, the contents 
il. after the time of R. 1. And the Defen- of.» Ped of 
anc would have demurred in Law upon it, ,,, Rep. 77. 
nd well he might per Cur. Mhereupon 
ze Plaintiff would not givethis in Evidente, 
it gave other Evidence 34 H. 6. 37. Dee 
Chapter Evidence, where a Gant (hall be pregriptlon 
aken as a confirmation of a Pꝛeſcription. ; 


Derd made befoze the time of memozy, may 

e given in Evidence, although it cannot be 

neaded, | | | 5 

Upon Not Guilty, the Defendant gave a 

n Evivence, That by the Plaintiffs Agre&- — - 

nent he carried him from D. co S. and held 

good, becauſe, what is done by the Plaintiffs 

agrament, is no Ampꝛiſonment. 14 _ 2. 
pon 


Note, The Opinion, 12 H. 4. 21. That Antlent Deeds. 


384. 


Sow pigged 
being taken a 
in Diſtreſs. 


Dower. 
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Upon Not Guilty, the Defendant Cain 
his Maſter locked the Plaintiff into a Chan, 


ber of his Youſe, and gave che Defendan; 


being his Servant, the Bey to keep. 225 


4. 45. 

Vide Repl. in Fitz. 34. Repl. of a Soway 
Piggs, the Defenvanc juſtified fo2 the don 
and to the Piggs, pleaded he did not ck! 
them; the Jurp found, that the Sow wy 
was with Pigg, when ſhe was taken, andaj 
ter caſt her Piggs, in the Cuſtody of th 
Defendant; and the Plaintiff recovered Di, 
mages: fo2 ſays Bro. Abzidg. Tit. gen 
ral Jſſue, 88. This is a ſpecial raking in 
Law, | _—- 
Dower of Rent, Hill. ne unque ſeiſie qr 
Dower la &c. Yozton J. S. granted the Rent 


to the Pusband, payable at Michaelmas ner, 


and the Pusband dyed befoze the day, am 
fo he was ſeized in Law, and demande 


Judgment. Thirn. Pou ſhall ſay general 
Ip, quod feifie que Dower la &c, and gite 


pour Caſe in Evidence, Et fic bene, notwith 
ſtanding the doubt of the lay Gens, fo2 they 
ought. to credit the Law, and Evidence is 


not to be pleaded. 11 fl. 4. 88. 


Emblements. 
Knzvets Caſe. 
Lib. 3. 85. 


Tenant foz Life, Leaſeth foz pears, who 
is ouſted, and the Tenant foz Life is diſlei- 
ſed : The diſleiſoz leaſeth fo2 pears, who ſows 
the Land, the Tenant foz Life dies; he in 
remainder in Fee bzings Treſpaſs again 


the Defendants claiming the Emblements 


by the Leſlie of the Diſleiſoz. Adjudge), 
that they had not the mier right, but in ri⸗ 
ſpec of their poſſeſſion, they ſhould bar tit 
Plaintiff, who had no right; and that the 

mer 
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meer right was in the Leſſe of the Te⸗ 
nant fo; Life, and that he might bing Trel- 


pals againſt the Weller of the Dilleiloꝛ, and 40 
recover all the mean pꝛofits. But as to the [ 4 | 
H 


Eutry into $he Land to take the Emblements, 


uch was gaod matter of juſtification ; but 15 
ins regard it was not pleaded, it could not Lis 
Ie given in Evidence upon Rot Guilty; | Fl 
v Wandtherefoze che Plaintiff hay Judgment foz- 1 


cher Entry, and was barred foz the reſidue. 


rte, that the Leſſee ok Tenant fo; Life 
n right te the Land, and hy conſequence to 


the Emblements, as things annexed to the. 
Land, and the death of the Tenant foz Life 
determines his Intereſt to the Land, but his 


Wright to the Emblements remains, 

"WW It ſufficeth to. prove the ſubſtance, without Regula. | 

a preciſe regard to the Circumſtance. Ag if Subſtance. * 

an — That with a Dagger the Circumſtance. Mme 

offender gave another a moztal Wound,&c. 7 

Wind in Evidence it p2oved to be done with a 7. 
Dwozp, Napier, Club , Bill, oz any other 1 BBA 
Aten gen; the Offender upon this Evidence 5 
oniche to be found Guilty; koz the Poztal 1 


Wound is the ſubſtance, and the manner of 14 


the Weapon is but the circumſtance; yet uy 
dame Meapon ought to be mentioned in the „ Frm 


Innictment. And ſo if A. B. and C be Jn- 
dicted fo2 Killing of J. S. and that A. ſtroke 
and the other were abettozs; to pꝛove that 
B. ;ftroke. is ſufficient, Kc. 

- Panflaughter upon an Indictment muſt be 


* — * 
* FR 4 2 God 
— _ 9 % PS 
: 
IN 


found., if pzoved., becauſe the killing is mn” 
ſubſtance, upon which Judgment ſhall be Wy | 
Cc In⸗ } 
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Indictments foz Purther of Miniſter x 
Jukfice,- {ti execution of their Office, may l. 
general, viz. That the Pꝛiloners felonice, w. 
luntarte & ex malitia ſua præcognitata, &c. pp, 
cufferunt, &c. without alledging the ſprrin 
matter which may be given in Evidence, in 
the Law implies Palice pzepenſed. &0 it 
Thief in fobbingx kills the Man that refigy 
him, 02'a Pan is killed without any p;ovaty 
tion, oz withont malice pzepenſed that can u 
actually pꝛoded, the law adjudgesthis Pune, 
and implies the alice; nd in thele Caen i 
Dffenders may be Jndiced generally, Thi 
they kifled of Malice pꝛepente, foz the n 
kite implies by Law, given in Evidence, i 
ſufficient to maintain the general Indiatmen 
Lib. 9. 67. Maekalley gs Cale. 
So ok an Indicment as acceſſary to tw 
to pꝛove atteſſaty to one, is ſufficient, Libs 
119. | E i” 
In CromweP's Caſe, Lib. 4. 12. Althougj 
it was objected. that in an Action of ſlander; 
I the Dekendant will juftifie, he muſt juſt 
fie the lame wo2ds and in the ſame tut 
ag is laid in the Par. oz elſe he mit 
plead, Not Guilty, and give the ſpecial mat 
ter, that is the dariance in @vivence, Ft! 
the Court held, That the Defendant. ſoul! 
not be put to the general Jflue, but might 
firitifie, although de varied from che Plains 
tiff in the ſenſe and quality bf che wozls! 
and might fet koch the coherent woꝛds. 9 
fo2 colling the Plaintiff Murderer, the Dein 
dant may ſhew that they were ſpeaking l 
Mares, and the wozds were ſpoken in refv 
rence to killing of Vares, un 
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- Upon the Iſſue, if the Lozd of the Panoz Nay 
| granited the Lands, per copiam rotulorum Curiæ (fe. Sils 


manerii præd. ſecundum conſuetudinem manerii 2 
pred. To pzove that chere were cuſtomaty % ſald, If 
_ in the Pandz; and that the 202d of Copies ot 
he granten the Land, &cc. Pet. Copiam Ro- our: — be 
tu. Curiz, where it was never (granted by prove a Cu- 
Copy befoze, is no good Evidence to find the ſtomary E- 
Cuſton; 0} = the Lands, &c. 15 grant⸗ _ , the ev 
able o) demileable: by Cuffom, Leon. 55. PIT 
and Carters Cale. — — 

Jogger of a Dab, in which is contained proved, 
ademile of the ſite of the Panoz of R. and otherwiſe the 
tetras domiicales, &c. A Deed of the ſite, Proof is not 


ind alk the Dernefnes of the laid Pans), ee 1 


VI => = T 2. 


1 


r er 


dog ik is not neceſſary to conſtrue terras domi- 

nicales &c. orhnes terras dominieales, &cc. fo 

Lands not accepted are terræ dominicales, and 

ſo the Court is ſatisfied by that Evidence, 

Leon. 139. Atkins and Hales Caſe. 

agatnſt an Exetutoz, upon plefle ae” 
minifiravit it appeared that the Executoz med⸗ , 4% ing 
led and adminiſtred, and then; refuſed in jravze. 
Court, and adminiſtration  was:;gxantd to 


-— OS 


vered againſt the Adminiftratoz : ; it was ſaid — 2 


by Periam Juſtire, 1. That if an Admini⸗ may be given 

ſtratoz (who is a Stranger) adminiſter , fa Evidence. 
Fer the commandment of the Grecutoz, 
the Erecutoz cannot give ſuch adminiſtrati- 
tration in Evidence to ove his Idue. 2. 
That, in N. zincipal. Cate, the @recutoz 
ing; adminiſtred he could not refuſe . and 
do the adminiſtration is granted without 
cauſe, and what he did was withont warrant, 
3 and 


r Ch cm CcY tc WWF. Twi I. Yes”, 


_— 


eeptis duabus clauſuris; &c. is good Evidence, Totam & pars. 


another; and that ſeveral Sums were reco- Upon Plone 
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and no adminiſtration, Leon. 134. Hau- 

kins and Lawſe Caſe. At Bury Alliles, 1682. 

vefoze Judge Windham, The Executoz gate 

the adminiſtration of the Adminiſtratoz in 

Evidence, and allowed; but there, what the 
Adminiſtratoz did, was by the Executoz 
tonlent. In Pz. Lun: and bis Potien 

2 „ DF 5 Cale. | 

Plene admini- An Crecutoz de "2 tort cannot give in 
ftravit. . © Evidence his retaining of Goods to pay him 
_ — ſelf, fo2 he cannot retain 3, but if he take ou 
TP ininifrevic A etters Of Adminiſtration: (although) pe. 
preter a Judg- dente lite, he may retain foz a Debt of a 
ment, -Repli- high-a nature, and plead, this in Bar, fy 
I the adminiſtration purges his wrong, au) 
judęment was although he ſhall not abate the Urit by tu 
fraudulent. king out Letters of adminiſtration, pet ly 


2 May plead this in Ear. Ales 1 
who had the 338. 
Judgment. was 
denied toha ne 

Evidence about his bebt ” for he ſweareth to hove affers for him 
ſelf, and is Interefied in the thing. e Judge windhan, i 
Bedford Alliſes, 1682. : 


No Evidence /- Jt & Replevin, the. twking was cuppoſd 
— — in R. Whe Defendant 'ſaid chat the plac 
ng where,” 46 kozty Acres; 'patcel of the Panq 
upon the R of R. Which is his Freehold, and avoued 
cor. foꝛ Damage feaſant + The Plaintiff ſaid, thit 
the place where, is parcel of the Panoz df 
R. in R. and conveyed: title to himſelf-in 

that; Abſque hoc, *tYat-fhe'Panoz of H. ur 

de, was the Frehold of the Defendant, F 

was the Opinion of the. Juſtices, that th! 

Plainefff.is eſtopped to give Evidence thi 
N not any Panoz of R. fo : 

| W0 
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wozds abſque hoc and unde imply he had 

1 Panoz, but he ought to have taken it 
by pꝛoteſtation, that the Dekendant had no 
ſuch Panoz of R. in R. abſque hoc, that the 
02ty Acres was the Freehold of the Defen- 
dant, Dyer 153. | 
Treſpas, concerning the Rectozy of Nor- Note, Leon. 3. 
ton Pinckney, which belongs to Oriel Col part 210. 
edge in Oxford. The Iſſue was, if there If che Parties 
tvas a Uicaridge indowed there, 02 only a ſti- . 1: 10 
pendary Curate. | r re, the Jury is 
1. All agreed, that if a Uicaridge be not bound by 
rected and eſtabliſhed, if there was no En⸗ it; but where 
owment de facto of the Uitaridge, the Ui- one 
at could not claim any thing. 1 
2. There was ſhewed an Jmp2opatatton> is confeſſed, 
the Licence of the Pope, made in the the Jury ſhall 
ine of E. 2. . Dodridge laid, that was not Þ* bound by 
xood, Jones, e contra. And it will be peri⸗ x, propriatl- 
ous to ſuch ancient Impꝛopziations, if now — 
he conſent of the King muſt be ſhewed; 
nd at that time it was taken good by the 
ſent of the Pope without the King. Dod- 
leridge denped that the Pope without the 
king at that time could make an Impꝛopzi⸗ 
tion with the Oꝛdinary and Patron. But 

rew aͤgrerd with Jones. And in things of 
uch antiquity omnia præſumuntur ſolempniter 
cta, and ſaid that ſo it was ruled in a Caſe 
jefoze : And Jones laid, it was nothing to 
he Uicar , foz the Micaridge may be endow⸗ 
d without the conſent of the Bing, and tis 
iot Mortmain. Palmers Repozts 427. Eraſ- 
us Copes Cale againſt Bedford, 


1 * — 
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Hors de ſon fee. 


Debt for Rent. 
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Where hors de ſon fee is pleaded, a rele; 
of the Seigniozy, is good Evidence. 8 E.: 
262, 

In Deht foz Rent upon a Leaſe fo year, 
The Illue being foyned , if the Rent wy 
paid oz not, the Defendant gave in Cvidenn 
foz part of the Rent, That che/Plaintiff ws 
by Covenant to repair the Boule, and did i 
not, and thereupon he expended the Rent in 
repairing the Pouſe,and the Queſtion way, i 
this Evidence will maintain the Jſſue, Gu 
dy conceived it did, foz the Law giveth th 
liberty to the Leſl& co expend the Rent n 
reparations , and recoup the Rent, V. 12K 
8. 1 Fitz. Tit, Bar. 242. 14 H. 4. 27. Fe 
ner, It is no Evidence, foz if the V ello; vil 
not repair it, the Lell may have his Cow 
nant againſt him. Clench, ſeemed he migh 
well expend the Rent in reparations, but he 
ought to have pleaded it, and cannot gibi 
in Evidence upon the general Illue, an 
thereupon they moved the Jury to find iht 
fpectal matter. 

Do that it ſeemed to the Juſtices, Thi 
the Defendanc had liberty co expend th 
Rent in the reparations (they being to it 
done at the Plaintiffs Coff) but then cht he 
ought to have pleaded chis matter, as it wi 
done in (almoft) the like Caſe, Fitz. Tit. Bui 
242. Pet why might he not give it in Ei 
dence upon the general Iſſue - foz ik th 
Law allows this to amount to a payment 
the Rent, then the Defendant ows nothing 
which maintains nil debet, and J think i 
other Book of 14 H. 4. 27, rejeds this i 
of ſpecial Plea, upon this reaſon, a” 
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Ylea amounted to a general Iſſue: but there 
cal; indeed the Rent was pleaded to be laid out at 
, che Plaintiffs command, here only by au- 
thozity fn Law. AJ ſhould be glad if any one 


ar, W would reconcile theſe two Boks better, A 
know chere is another reaſon in the Book 
nc BN (and aſſigned by Rolls in His Abzidgment of 
tes WM the. Caſe) why the Plea was rejected, viz. 


That the duty was acknowledged by the 


dot good, without ſhe wing a Deed of it; but 
Jhould have been better pleaſed with him, 
if he had aſſigned the other reaſon, viz. That 
it -amounted to the general Jfſlue, Which 
made Cheyne that he durſt not jopn in De- 
murrer. Foz tis not pꝛetended in either 
Caſe, that the Deed oꝛdered the Rent to be 
laid out in the repairs. BE | 

And in chat Cale in F. where there was no 
Wl erp2eſs Daver- of the Plaintiff; it may be 
(WF the. Judges allowed the ſpecial matter to be 
dl pfeaded, becauſe the Jury ſhould not be en- 
(WF truffev wich the Law upon the general Iſſue, 
whjch may be laid foꝛ the ſpecial pleading 
this matter in our Caſe, although ic map 
amount to the general Iſſu. | 


| foz what is paid by the Leſfſozs appoints 
ment, is a payment to himſelf. Cro. Eliz. 
223. Taylor againſt Beal. Vide Rolls Tit. 
Debt 605. 34 Hl. 6. 17. Bro. Debt 27. 


ſpeak againf | his -own Deed, pet he ſhall 
not in Evidence; as in Iſehams Caſe againſt 
* C 4 Morris 


Plea, and therefoze the matter of the Plea 
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But as to the reſtdue, tho'Defendant Reparstlom. 
hewed, he paid it to others, by the Plain⸗ de the Caſes 


tus Oꝛder; which was held elearly good, 3 


% Where a Pan is Effopped in pleading to Eſtoppel. 
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Demurrer. 
* 


Sur pluſage. 


will. 


Account. 


Court ſhall adjudge it to be a void Leafy, 


Precedents, &c:. 


Morris. Cro. 4 Car. 109. Upon: Evidenc: 
at Bar, It was held by all the Juftices i 


the Common-Pleas, That where one makes 


a Leaſe fo2 years of Land by Indenture, an 
bath nothing in the Land, and afterwary 
purchaleth the Land and aliens it; although 
it be a good Leiſe fo: Pears, by Eſtoh⸗ 
pel againſt him and his Altenee, by wy 
of pleading, and ſhall bind them, yet i 
hall not bind the Jury, but they may fi 
the truth, and ik they find the truth, the 


Vide tamen Rawlin's Caſe, Lib. 4. 53. Sut 
ton and Dicken's Caſe, Leon. 1 Part, f. 206, 
1 Inſt. 47. 227. Edwards againſt Omellhal 
Jum. Marſh. 64. James and Landon's Caſt, 
Cro. 27. Eliz. f. 36. Leon, 3 part, 210. Bull 
2 part, 41. ed 3151] f 
- Note, That if a Demurrer be made uy 
on the Evidence, the Evidence ought to be 
entred verbatim. Kelway 77. Mhere in At 
count, againſt one generally as Papliff, the 
Evidence that charged him ſpecially by rau⸗ 
ſon of his Tenure to collec, &c. was upon 


* 


Demurrer held not good. 


_ 


Matter of ſurplulage ſhewed in Evidence 


ſhall not hurt. Keilway 166. 


Iſſue was upon a deviſe to A. Harding and 
her Heirs, modo & forma, and the Will 
given in Epidence was, A. H. ſhall have al 


my Inheritance, if the Law will allow it, att 


held ſufficient co maintain the Jflue, Hob, 2. 
Do upon Ne unques receiver per maines J. 5. 
a delivery from J. D. by the appointment ol 
J. S. to the Plaintiffs uſe, is good Evidenct. 
ab Iſlue 


Precedents, Ec. 
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. Aſſue whether A, was taken by a Capias Arreſt. 


ad lat. at the Quit of B. and Evidence of a 
taking at the luit ok C. and then a delivery 
of- a Capias ad ſat. at the Suit of B. to the 
Sheriff, is good. Hob. 55. But a taking 
upon a Capias utlagat. oz Capias pro fine, with 
a- pzaper- of the Plaintiff, that he may re- 
main foz his ſatisfaction, is not, Ibid. 


In a Confimili cafu, where the demandant Conſmili coſu. 


counts of an alienation in Fee, yet the De- 
fendant ſhall make his Zraverſe to the alie⸗ 


nation, modo & forma, and then the deman⸗ 


dapt: ſhall maintain the Iſſue, by an Alies 
nation in Fe, oz in Tapl, oz foz Life, foz 
they are all alike material, Hob. 105. 


ubſtance. 


In an Alliſe the Defendant pleaded the Warranty. 


Ded ok the Wꝛother of the Plaintiff, wich 
Warranty, a Deed of the Father with Mar⸗ 
tanty, will not maintain the Defendants Jl⸗ 
rr 


In Bennet's Caſe, Stiles 223. In a Trpal Juror. 


at Bar, It was ſaid by the Court, That 
ik either of the Parties to a Tryal deſtre 
that a Juroz may give Evidence of ſome 
things of his own knowledge to the reſt of 
the Jurozs, that the Court will examine 
him openly in Court upon his Oath, and he 
ought not to be examined in pꝛivate by his 
Companions, And it was alſo ſaid, That 
ik a Robbery be done in Crepuſculo, the Hun⸗ 


Ded ſhall not be charged; but ik it be done 


by clear daylight, whether it be befoze Sun 
riſe,. oz after Sun let, it is all one, and ch 


Pundzed ſhall be charged. > 


In 


Robbery. 


394 


Demurrer up- 
on Eyidence: 


Action fur 
Caſe. 


Demurrer up- 
on Evidence. 


Record. 


Precedents, c. 


In an Acion-on-the Cale, foz digging | 
Pole in the High⸗wap, into which his Gel, 
ding fell, &c. Upon Not Guilty, this Cy; 
dence was given, That the Plaintiffs Se; 
vant was diving the Plaintiffs Gelding j 
the way, and that by reaſon of the hole jy 
fell, &c. Upon which it was demurred, he, 
cauſe it was not pꝛoved that there was ſuch; 
Pigh-way, noz who digged the hole. Rol 
Chief Juſtice, This Evidence is no mint 
than a ſpecial Uerdic, and it ought to find 
the way and the Mole digged, and all the 
matter conducing to the Iſſue , and there 
foze it is not good as it is, and a Venire de 
novo was awarded. Stiles 335. ; 

In Trover and Converſion, there was 4 
Demurrer jopned upon the Evidence, an 
thereupon the Court directed the Jury to find 
Damages foz the:Plaintiff, if upon the ar 
gument ok the- Demurrer, the Law fſhouk 
be adjudged foz him, and then the Parties 
deſtred the Jury might be diſcharged, and te⸗ 
ferred the matter to the Judges, to deter- 
mine the Law upon the Evidence. In this 
Caſe Roll Juſtice took this difference: If a 
Recozd be pleaded, it muſt be ſub pede (igill 
oz elſe the Judges cannot judge of it, but it 
map be given in Evidence, and the Jury may 
find it, though it be not {ub pede ſigilli. Am 


the Court adviſed che Parties foz their .own 


expedition to let a venire facias de novo bt il 
ſued out, and to wave the Memurrer upon 
the Evidence, becauſe it was not good, n0} 
could not bzing the matter in queſtion betont 
them, that they might determine it; fo? one 
Party ſaith there is a Writ , and the other 


ſaith 


Preeedents, Cc. 


ſaith there is nota Writ, which is bare mat⸗ 
ter of Fact foz the Jurp to determine, 
and not fo2 the Court, and the Demurrer 
oughe to have been, whether the Writ he 
08d 03 bad, and ſhould have admitted that 
there was a Writ tiel quel; and then had 
the whole matter come legally befoze the 
Court, to wit, whether/the Evidence given 
to che Jury be ſufficient fo2 them to find a 
Uerdict fo2 the Plaintiff, upon the Jflue 
jopned oz not. Foz the matter of fact ought 
| tobe agreed fn a Demurrer to an Evidence, 
otherwiſe the Court cannot pꝛoceed upon the 
Demurrer. And he faid, if a Deed be plead- 
ed, the Party muff ſhew it in Court; but in 
Evidence, tis not abſalutely neceſſary to ſhew 
it, ik it can otherwile be pzoved tothe Jury, 
and ſo it is of a Recozd: and concluded, that 
the Demurrer was nat good, and that there 
ought to be a Venire facias de novo to try 
the matter again. Bacon Juſtice ſaid, there 
ought not to be a Venire facias de noyo, but 
that Judgment ought to be given againſt one 
Party, to wit, the Defendanc,foz ill joyning 
in the Demurrer, to the intent the Party 
that is not in fault may be difmiſfed ; and 
the Parties here have waved the Tryat per 
is,by joyning in theDemurrer. But Roll an- 
wered, That no Judgment at all could be gi⸗ 
ven, fo2 both parties be in fault, one by ten- 
Ning the Demurrer,andthe other by joyning 
in it, and the Defendant might hape choſen 
whether he would have joyned oz not, but 
might have pzayed the Judgment of theCourt, 
whether he ought to ſoyn. The Court ad- 
vilen to ſearch Pꝛecedents, koz a Venire fa- 
Clas 


393 


Deed. 


Record. 


— a . 
8 r —— — 2 — — . 
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Precedents, c. 


cias de novo aftera Demurrer upon an Cyi, 
ence, and if there be anp, they hold tha; Con 
the ſame Jury ought to come again, and nx; com 
another. Roll ſaid, if a ſpecial Uerdiq be 
found inſufficient, a new Venire facias ough Man. 
to Iſſue, and he ſaw no difference between Marr, 
that and this Caſe, Wright and Pindar; of 
Caſe, Stiles 22. and 34. che 
Debt. In Debt foz Servants Mages, viz. 205, 1 
—— oz a Robe yearly : the Defendant may plead cue 
ages, payment of the Robe, and ſhall not be put Er 
\ to the general Iſſue, where the payment is it 
of another thing than Pony; but of Pony iſ of 
he muſt plead nil debet, and give the payment an 
in Evidence. And the Dekendant may plead Wl ry 
that the Plaintiff departed out of his @er- 1 
vice, and ſhall not be fozced to the general 85 
Aſſue, 9 E. 4. 36. Though ſurely that may uf 
be given in Evidence upon Nil debet, fo; the m 
Plaintiff muſt pꝛove he ſerved : ſo indebitatus ti 
Aſſumpſit & non Aſſumpſit, upon the pꝛomile IM Al 
Extioguiſh- in Law, an Extinguiſhment by taking a at 
_—_ Bond (being a matter of-/a higher nature /o * 
the Debt may be given in Evidence. d 
And Note, if an Infant buy Goods, and iſh 
afterwards give a Bond, and this Bond be ih f 
avoided by Jnfancy; pet it ſeems the Contrat- MW 4 
ſhall not be revived, Sed dubitatur, Rolk ! 
Tit. Extinguiſhment 604. Foy now, this F 

Bond. which was voidable, is become void, 
and a void thing ſhall not have ſuch effec : 
But a perſonal Action once ſuſpended is 
Kone foz ever; but acceptance ok a Bond 
ſhall not extinguiſh Rent, noz arrearages of 
an Account, befoze an Auditoz of Recozd , 
becauſe theſe are of a higher nacure * — 
on 
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Fond, the Rent being real, and the other of 
Recozd,- Xut the Wond  extinguiſhes the 
Contract foz the Arrearages upon an Inſimul 
computaſſet, .&c. —— 
Arceptance of Rent due the laſt day, and Acceptance 
an. Acquittante thereof, diſcharges all the Rent. 
arrearages due befoze, Lib. 3. 65. Unity 
ok polleſlion in as high an Eſtate deſtroys 
| the pꝛeſcriptiam, & c. 285 TIN o Sek 
| A ſeiſure and condemnation in the Exche- Trover. 
quer of fozfeited. Goods, may be given in Treſpaſs. 
Evidence: upon Not Guilty in Trover, but “.“ Koe x 
it muſt be. pleaded in Treſpas. In Trover Suſtem ' 2: 
of a Yozſe, that he is a Common Holler , ed in Tower 
and that the Pozſe was put to him at Lives to take Corn 
xy and dyed, is good upon Not. Guilty, Roll B.. 2 
1 part, 22. n — and 
- Upon, Afſumpſit, the Plaintiff detlates and 263. 
upon two-confiderations, and a Umple pzo- Promiſe 
mile: If; the Jury find but one, oz a condi- 
tional pzomile,: this doch not maintain the 
Mue fo the Plaintiff. Leon. 173. Muſted 
and Hopper 3 Cale. 8 
dence can be applied, neither can the Ju⸗ Iſſue. 
ſtices of: Niti prius pzoceed' to che Trpal of 
ſuch an Iſſue, As whether the Pony was 
paid after the date of the Obligation, and the 
date was left out and did not. appear in the 
Necozd. Brown 2. 77... + 
In Webt upon a, Bond/-conditioned b 
pay 20 5, at the Pouſe of che Defendant, | 
the 7th zap of May, upon papment at the p, 
time and place. The Jury found the 'pay- 
ment befoze the ſeventh. day; and pꝛayed che 
advice of the Court, if this was à papment 
be, at 


the Dbligee oz Feoffee receive the Pony x; 


- 474 Upon Iſſue of payment at the day an 
| 4 befoze, and Demurrer upon the Evident, 


and the Aa on one day is not an Act done u 
... gyothev dap: As ik an Exetutoz pleads piy 
ment at the day tis not guns Evidence t 


tor haus been ſpecially actoiding to the crath 
Vie deyant 198. Aud tis not like the Cal 


La 


Pe, u Holy 07 Ring, Se 0916 pay g. 
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at the day. The Court adjudged that thy 
payment and acceptance befoze the dap, wy 
as well as if it had been paid at che dy, 
Savile's Repozts 96. Bond àgainſt Richardfy, 
And lo ſays Cook 1 Inſtitutes 2 12. Th 
time and place are but circumſtances, andi 


another place, 02 befoze the dap, it is ſufficy 
ent: 02 a leſſer ſum befoze the dap; But Mon 


place, and Evidence of payment a Pont 


Dyer, Brown and Welſh, ſaid this Evident 
doth not maintain the Iſſue, becauſe bel 
the dap of payment there is no duty, a 
the, dap and place are ' parcel of the Jutz 


ſhow that it was paid befoze the day by tit 
Teſtatoz, fo) this doth not p36ve the Iſt, 
and yet there mas not any duty te mami 
at the dap, and therefoze the Pleaving ought 


2.2 7 2. - © #&'$S 


[ m4 
— 
—— 


whors the circumſtantes of time ant platt at 
pub only foz neceſiity of Trpab; but in i& 
gard that payment is the ſubſtance, why i 
id not ſuffietent-to:-pzove, as well an to fil, 
the effec and ſubſtance of the Iſſue - And 
mot like. the Caſe of collateral- Conditions, 
whore the condition is not to pas Pony, bit 

do ſomecoljaceral thing, as te veliver 


G rr . 


ny to a Stranger, ſuch collattetal Conditiol 
are moge ſtrialp th be oblerv' d. Vill. W f 
8 ote, 


— _Þ a <a Mt. 
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Note, Ik there be a Demurrer, yet there ?leaspuis dar- 


" 
et che. Court mult alto conſider of 
en mater; fo if upen that ſtand⸗ 
elled,by che Demurrer, the Plain⸗ 
cou anc not.-haye his Action, the Court 
eannot give Judgment, fo2 him, howſoever 
the latter Aue 53 Demurrer, paſs. But 
erwite if the fir had been an . ee fo; 
then nothing were conkeſſed to "eluquige 
ind chen that had been utterlp relinquiſhed 
by ſecond Iſue, oz ae Þ . 
With a.Muerp, &. Mhen this Plea is 
* the Auſfices of. Nib | Prius cannot 


Hes "oe take che Inqueſt, 17 can the 
reply: chere, but in Bank, Bulſtr. 


OE HR 

15 In Trover aud Converſion ; 

of Fig. a ; Defenvany, verive.a Mi- 
fle kom a Ran 


this a t 
xwite if 1 to the 


1855 "And bavſmeng the Gods 
eller t ng and nere 6/4 acteꝛding⸗ 
amounts to fo 2 

ba: given in Evipence ur pp p ſir, 

5 


Ceneral, Iſſue, 


10 eee agatuff.qwo * 3 in- 
b 7; 1 

to the Plaintiffs Land if one 45 wy 
Freehold, and the ocher'chat;he.e 
rommanpmens: of him, chat yl 
Fr&holy, here ig tg bi e but 0 105 
via 1 A. that Fae the 3 9 ap 
08;thas; Allue. all, hy” fonn 
ome him . pee ns ; his ng. ler 


we And 


ap be a Plea, puis darrein continuance; and reix continu- 


Toa Plaintiff take Iſſue, oz demur to this — 


Treſpaſs. 
Frechold. 


— . n - > 
— Dy Ins Coin Tn 
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Averments. 


Averment 


had upon of 


againſt a 
Decd. 


Conſiderati- 


On. 


Uſes. 


Upon or a- 
gainſt a Re- 


cord. 


Precedents, &. 


granted to me by à nem Name is all ons 


1 % 


| thing with char which"bach onotper,oþ 
: fo Home, "Dyer 37. 444. 


bete! 


map be admitted. As that the Fine * — 


* we Wn NR. 


— <” TI. | > ©: 


—_— 


K 
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foze the Inrollment (being both in one A Fine taken 
Term, ) the Uſes of a Fine oz common be So. ran 
Recovery may be averred 3 oz what, 02 who by K. 37 Mili 
was meant, where there are two of a name, ten, upon the 
&e. Lib. 8. 155. The Heir in Tapl cannot Ded. p. the 
aver againſt a Fine levyed by his Anceſto2s, m_ —— 
That Partes finis nihil habuerunt, Lib. 3. 84, "et a abu 
85. Leon. 75, 76, &c. Eut when Tenant ror. relverton 
in Tayl accepts of a Fine, and grants and 33 Cr0. 2 part 
renders the Land by the ſame Fine, which 2": 
is executo2y, there, if no Execution be ſued 
in the Life of Tenant in Tapl, his Illue 
may aver continuance of Poſleſlton, 6c. in 
his Father, foz this ſtands with the Fine, 
and the acceptance of the Fine alters not the 
Eſtate. 
If a Pan and his Mife ſell her Land foz 
Pony, and akter levy a Fine co the Uendee 
and his Yetrs, it may be averred it was foz 
Pon p, and ſo carry the Uſe to the Uendee, 
without any Declaration of Uſe, which others 
wiſe would reſult to the Woman and her 
Heirs: and ſo other Uſes may be pꝛoved, 
than what are in an Jndenture-of Uſes ſub- 
ſequent to the Con vepance, &c. Lib.9.8. 5. 26. 
Tenant in Tapl, with remainder in Tayl 
to A. Reverſion in Fee to himſelf, bargains 
and ſells Land , &c. and levies a Fine to 
him with Pꝛoclamation, with general Wars: 
ranty. The Conuſe infeofls A. 
Reſolved the Barcainee had an Eſtate de⸗ 
terminable upon the death of the Tenant in 
Tayl (and alſo the Reverſion in Fe, which 
the Bargainoz had,) and his Wife ſhall be 
endowed, but this determines upon the death 
of the Tenant in Tail, 
_ D d Re- 


Precedents, Gc. 


Reſolved, The Fine doth not diſcontiny 
the remainder, fo this doth not paſs any 
Eſtate, but this Eſtate of the Bargaing i; 
durable, &c. ſo that it ſhall not determine un⸗ 
til the Tenant in Tapl dye without Iſſue; 
and the concluſton may be confeſled any 
avoided. 

Reſolved, The Warranty doth not ber 
the remainder, foz this was annexed to the 
Fee determinable, &c. and to the Reverſjor 
in fee, and doth not extend to the remainder, 
foz this was not diſplaced, and the Feoflz 
of the Conuſe cannot inlarge, &c. Tis 4 
Maxim, that a Warranty bars no Freholt, 
which is in eſſe, pollefiion oz remainder, & 
and not diſplaced befoze 02 ꝭt the time of the 
Warranty, although it be diveſted befoze th! 
deſcent, 2 

Reſolved, A Warranty cannot inlarge the 
Eſtate. 

Reſolved, The Feoffment of che Conule! 
was not a diſcontinuance of che remainder, 
becauſe he was not Tenant in Tayl ; ſo 0 
the Gzanteeof totum ſtatum ſuum, &c, 

Reſolved, A Collateral Warranty may 
be given in Evidence, and found by the 
Jury. 

The Chief Juſtice held that by the Feol⸗ 
ment of the Conuſez, the remainder was not 
diſplaced noz put to a right, foz his Fee⸗ſim⸗ 
ple, and his Fe decerminate paſs, and the 
Feoffment which in ic ſelf is not toztious, 
cannot be toztious to another. Oecher wile i! 
is when Tenant foz Life , oz remainder ill 
CTapl, &c. makes a Feoffment,foz the Feof- 
ment it lelf is toꝛtious. Note 

| | 
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Note, There are ſome Titles, to which 
a Warranty doth not extend, as in the Caſe 


ok an Elchange, condition upon a Poztmain, 


conſent to a Raviſher, 8c. foz in thele Caſes 
no Axion lies, in which Uoucher oz Rebuts 
ter may be, neither ſhall a deſcent take away 
Entry in theſe Caſes, and cannot be dil⸗ 
placed out of their oziginal eſſence, Colla- 
teral Warranty ſhall bar Dower, and yet 
an Action is given foz this. Eut a Fine, 
&, and five years bar theſe Titles and Dow⸗ 
er alſo, ik an Action be not bzought in time, 
Seymour's Caſe, Lib. 10. 96. 

Buckler and Harvey's Caſe, Lib. 2. 55. 

Tenant fo2 Life Leaſes foz four. pears, 


and afterwards grants the Tenements Hab. 


from P. fog Life, after P. the Lefſc attozns, 
then the Gzante enters and Leaſes at will, 


to which Tenant at will the Tenant. foz 


Life levies a Fine Come ceo, &c. Rem. in 
fee enters. 
ANelolved, The Gant was void, foz an 
Eftate of Freehold cannot commence in ſu⸗ 
turo, and the Gzant being void at the Com⸗ 
mencement, the Attoznment afterwards cans 
not make it paſs; and that the Gzantee was 
a diſſeiſoz. But if the Gzant had been good 
at the Commencement, and was only to have 
its perfection by a ſubſequent act, as by Li⸗ 
very upon a Charter of Feoffment, 8c. and 
the Gꝛante enter befo2e the perfection, he is 


not aDiſſeiſoz, but a Tenanc at Will. 


Reſolved alſo, If the Fine had been Le- 
vied to the Difletfo2 himſelf Come ceo, &c. 
he which had the right of rematnzer, may 


enter fo the fozfeicure, foy it was agreed , 
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ſoz himſelf; foz otherwiſe. a Jin wh 
5 12 ele 
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that the right of a particular Eſtate may be 


fozfeiced, and entry given to him who had 
but a right, As if Leſſee foz years be ou⸗ 


ſted, oz Tenant foz Life diſſeiſed, and the 
Leſſee fo2 years bzings an Allile, oz the Nel 
ſee fo2 Life a Mrit of right, &c. tis a fo}, 
feiture. 

Reſolved alſo, That the fine being levied 
to the Tenant at will, it is a fozfeicure, and 
he which had the right of remainder may en⸗ 
ter, and the Tenants foz Life and at will 
alſo, ſhall be eſtopped to ſay quod partes fin 
nihil hab. &c. and of ſuch eſtoppels which 
are by matter of Recozd, and trench to the 
diſheriſon of them in Reverſton, &c. they 
ſhall take advantage although they are ſtray 
gers to the Recozd, foz they are p2ivies in 
Eſtate, G 3 

Reſolved alſo, If the Dilleilee levy a 
Fine to an Eſtranger, the Diſleiſoz cal 
retain foꝛ ever; foz the Diſleiſee againſt his 
own Fine cannot claim the Land, and the 
Conulee cannot enter, fo the right of th 
Conuſoz cannot be transferred to him; but 
by the Fine the right is extinct, whereof the 
Dilleiſoz ſhall have advantage. But in 

rok. part 482. 13 Car. it was moved, i 

he Difleiſee, not knowing of the Dilleiln, 
levied a Fine to a Stranger, whether thit 


ſhould bar his right, and move to the. bene 


fit of; the-diſleiſoz , accozding to Bucklers 
Cale; and ſaid, if admitted, would be of vey 
milchie vous conſequence, and by two Judges 


held, that it ſhould not enure to the benefi 


of the. Diſleiſoꝛ but to the uſe of che Conv 


* 
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be WW cecret, may be the cauſe of diſheriſon of any 

had one who intends to levy a Fine foz his own 

us MW venefit, foz aſſurance of his Lands upon his 

the W Wite and Childzen, oz otherwiſe, 1 Inſt. 277. 

el⸗ Hot againſt ſuch Certificates as are a de⸗ 22 4 
0- W finicive Trpal of the thing certified, as the 
| Biſhops Certificate of Excommunication, 

id Baſtardy, lawful Marriage, &c. So Cer- 

1d tificates of the Parſhal of che Poſt, which 

* WW is a Tryal ; but againſt Certificates only of 

ill W infozmation it may be: as againſt Certifi- 

ni cates upon Commiſſion out of any Court, oꝛ 

of the Commiſſioners that affirm a Pan a 
Bankrupt,which are not tryable in a courſejof 

Law, but Infozmations. Lib.7. 14. Lib.8.121. 

So of a return, ik it is a definitive Trpal upon a Re- 
of the thing returned, no averment Iyeth turn. 
againſt it. As the return ok a Sheriff upon 
ſome Writs, as a Mrit ok Partition, Elegit 
and of Hab. Corp. from a Papoz, &c. But 


ik che return is not definitive, as upon a 
he Reſcouſe, &c. an averment doth lye, and up⸗ 
e on this you may go to Tryal : So ik it be a 


return to indanger a mans Life, oz his In⸗ 
heritance, an averment may be had againſt 
|, Dyer 348. 117. Do it Iyeth againſt 
the returns of Bapliffs of Franchiſes, ſo that 
the Lozds be not pzejudiced in their Frans 


WW chiles thereby. Goldsb. 139, 129. pl. 23. 

/ In Action foz a falſe return, an averment upon or a- 
both lye againſt che Sheriffs return, Winch gainſt a will 
ioo. and fo it doth in any other Agion, than dr Admin 

5 W in that the return was made. — 
 W Anp averment may be upon a Mill oz any hey be — 


part of ic that may help co expound it, and of Seal of Court. 
uch a thing that may ſtand with che Mill, 
1 D d 3 and 
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and map be collected out of the wozds. N 
which Son he meant, &c. Lib. 8. 3 1, 41. But 
no averment againſt oz beſides that which! 
is expzeſſed in the Mill, oz which cannot b; 
gathered to be the mind from the wo2ds, nn; 
of any thing that doth not cohere with thi 
Will: eſpectally if it be about Lands, a 
in the Lozd Cheyney's Caſe, Lib. 5. 68. 4 
deviſe to A. and the Heirs of his Body, th 
remainder to B. and the Meirs Pale of hi 
Body, on condition that he or they or any 0 
them ſhould not alien, &c. no averment hall 
be taken to pzove by Witneſſes oz other 
Evidence, that the Deviſoz intended ty 
include A. within this condition by th 
wozds he or they; foz the conſtructin 
of Wills ought to be collected out of tht 
wozds of the Will in wziting, and not h 

any averment oz p2oof out bf it. 
Againſt Court It lyes againſt the Rolls oz Recods 0 
Rolls, or up- County Courts, Yunvzed Courts, Coutts 
on them. Paxron. As that there is no ſuch Retoꝛd, oji 
is not as it is certified, 34 H. 6. 42. 9 E. 44 
_ No averment oz pꝛook is to be admitts 
Aga - «fam. againſt common p2eſumption, as that they 
prion or r6a- was moze Rent behind when the acquittani 
ſon. of the laſt Rent was made, 1 Inſt. 37; 
Hoz againſt common Reaſon, as that Lan 
doth belong to Land, oz to a Peſſuage, Pl 

170. i. 4.3. A 

_ Ik the matter contained in an award, all 
Abe.“ the matter in the ſubmiſſion vo not agter Þ 
ö it will hardly be ſupplied by an avermett 
Dyer 242. 52: | N 
If the Defeaſance ok a Recognizance it 
— dated befoze the Recognizance, it may ' 
8 abel⸗ 
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[averred to be delivered at oz befoze the time 

But ok che Recognizance entred into. Perkin's 

ich BY Caſe 147. 3 

t E Things apparent oz neceſſarily intendable 

nn by Law, need not be averred, manifeſta non 

the probatione indigent ; Quod conſtat clare, non 

» 4 MY debet verificari. Lib. 11. 25. Plo. 8. 

. 1085 Chief Juftice Anderſon held, Godbolt. 13 1. Deviſe. 


the that if one deviſe Lands to the Peirs of 
his J. S. and the Clerk wzites ic to J. S. and 
aA bis Peirs, that the lame map be holpen by 
hall Waverment, becauſe che intent of the Deviloz 


is wzitten, and mo2e, and it ſhall be naught 
10 fo that which was againſt his Mill, and 
good foz the reſidue, But ik a Devile be 
to J. S. and his Yeirs, and it is waitten but 
to the Heirs of J. S. there an averment ſhall 
not make it good to J. S. becauſe it is not in 
wziting, which the Law requires; and ſo an 
averment to take awap anp ſurpluſage is 
good, but not to increaſe that which is des 
fecive in the Mill ok the Teſtatoz. But 
with ſubmiſſion, if the Law Hould admit of 
ſuch averments, it would be as miſchievous 
one way as the other,and no Pan could know 
by the wozds of the Mill, what ronffrugtion 
to make, noz what advice to give, but this 
ſhall be controlled by collateral averments 
out of the Will, and inffead of p2oving the 
1 Will, it would be the deſtroping 
Lok it. 
Ik the partition be by Mrit, although it be 
| Unequal, pet it (hall not be avoided by aver- 
ment, but ſhall bind the Feme Coverts. And 
luch averment againſt the return ofthe She⸗ 
riff ſhall not be good. 1 Inſt, 171. 
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Conſiderati- 
on. 


Uſes. 


Fine ſur grant 
S reader, 
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A valuable Conſideration in a Bargain 
and Sale not expzeſſed, may be averred, : 
Inſt. 672. 

A conſideration which conſiſts with the 
Ded, and not repugnant, map be averred, ag 


in a Wargain and Sale, if a particular 


conſideration be exrp2eſied, and the general 
Clauſe, of other good Cauſes and Contiders 
tions, 02 Without that general Clauſe, yet 
other conſiderations may be ſhewed: So if the 
particular Conſideration be Love and Afﬀecti, 
on, vet papment of Pony map be ſhewed : 20 
a pꝛecedent intent of Uſes and to levy a Fine 
map be ſhewed to guide the Ule of the Fine, 
Rolls Tit. Uſes. 790. 

As if J Covenant by Ded to purchaſe 
Land, and then to levy a Fine, oz makea 
Feoffment thereof to the uſe of another, am 
afterwards purchaſe and levy a Fine, oz make 
a Feoffment, this uſe ſhall riſe ; fo the De) 
is an Evidence of the pꝛecedent intent, and 
the uſes of a Fine oz Feoffment may be 
directed by the p2ecedent intent, and pet ſuch 
intent, is countermandable. Eut a Cove 
nant to purchaſe and ſtand ſeiſed of Lands 
to yſes, ſhall not raiſe che uſe after the put⸗ 
chaſe, becauſe the uſe is to riſe by the Deo, 
and at the time when the Deed was made, 
there was no Eſtate in the Land, Ibid. 

So if one joynt-tenant covenant to ſtand 
ſeiſed of his Companions part, if he ſurvive, 
pet no uſe ſhall riſe, if he did ſurvive, vecaule 
at the time of the Covenant he could noi 
grant noz charge the Land. Ibid. 

"Tis true that a fine ſur grant and render, 
unleſs it be in ſpecial Caſcs, cannot be aver 


u- red 
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ain red by Parol to be to any other uſe oz intent 
„than what is expꝛelled in the Fine, Feoff- 

| ment, 02 other Conveyance 2: Eut there is a 
| diverſity betwixt a Uſe and Conſiderafton 3 
| foz when a Fine, Feoffment, oz other Con⸗ 
repance kmpo2t an exp2eſs Conſideration, a 
Pan map aver, by wozd, another covſidera- 
tion, which may ſtand with the Conſiderati- 
{ on exp2eſled; but the Parties cannot by Pa- 
rol aver any other Uſe than is contained in 
the ſame Conveyance. Alſo no averment 
ſhall be againſt the Conſideration expzeſſed : 
But pet in ſome Caſes a Fine Sur Grant & 
| Render, may be ruled and directed in part by 
averment per parol; and this is when the 
Oziginal Bargain and Contract betwixt the 
Parties, is by Jndenture oz other Deed 3 as 
where it is agreed by Indenture, that a Fine 
tall be levied of certain Lands, by the name 
of a certain number of Acres, to divers per- 
d WF ſons, and that they ſhall grant and render 
the Land again in Fee-ſimple, which ſhall be 
to certain Uſes, the Fine is levped of the 
; 
; 


Land; but there ts ſome variance betwixt the 
number of Acres compziled in the Fine; oz 

the Fine ts levyed to one of the Parties on- 

| ly, who grants and renders the Land, ſo that 
| there is a variance betwirt the Covenant and 
the Fine, either in the number, time oz per- 

| ſon, 8c. Pet this Fine ſhall be averred to he 
to the Uſes in the Jndentures. Fo? the in- 
tent of the Parties, and the ſubſtance and 

_ effect of their D2iginal Bargain and Agree- 
ment, is chiefly to be regarded in all Con- 
veyances. and therefoze the Law allows an 
averment by Parol, to reconcile the Fine — 

| n- 
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Judentures, although this ſozt of Fine in⸗ 
pozts a Conſideration in it ſelf, and regu⸗ 
larly by a naked averment by parol, canng 
be averred to be to any other uſe oz intent 
than is compꝛiled in the Fine it ſelf, but jy 
Deed it map be, Lib. 2. 77. 

And although a Fine be of ſo high a nz 
ture, that it will not permit naked aver 
ments againſt the purpozt and conuſance of 
the Fine; pet when the Law requires one of 
neceſſity, and foz confozmity to joyn with 
another in a Fine, the Law permits to ſhey 
the verity of the matter, to avoid pzejudice 
and confuſion. As where Baron and Feme 
an Infant kevy a Fine, which is reverſed fo 
the Nonage of the Wife, the Baron and 
Feme ſhall have reſtitution pzeſently, and the 
Conuſee ſhall not detain this during the Co- 
verture; foz all the Eſtate paſſes from the 
Feme, and the Baron joyns foz neceſſity and 
confozmitp, and therekoze the Law permits 
that the vericy of this ſhall be chewed, and 
that the whole Eſtate ſhall be reſtozed to the 
Wife during the Life of the Pusband, Worſe 
ly and his Mike againſt Charnock. 30 and 
31 Eliz. Lib. 2. 77. 

What map be averred contra & præter Re 
cozds, Fines, Recoveries Deeds, Mills, &. 
is very requiſite foz a good Evidentcer to be 
ready in, and therefo2e J have here given this 
taſte, referring him to the Books at large, 
where he may ſee what averments he in re⸗ 
mainder, the Heir fn Tapl, the Wife, het 
Heirs, Eſtrangers, Pꝛivies, Parties, &c. 
may have to Fines, Recoveries, &c. Lib. 1. 
76, Lib. 2. 77. Lib. 4. 7 1. Lib. 9. 140, - 

ID. 
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in⸗ Lib. 2. 55. Lib, 2. 88. Lib. 10. 50, 96. Lib. 3. 
u- 51, 88. Lib. 4. 72, 74, &c. 
Net In Aſſault and Battery, if the Plaintiff Agaalt. 
ent pꝛove only the Aſlault, he ſhall recover, fo; an 
by W Action of Zreſpaſs Iyes foz an Aſſault, of an 
Aſſault and Battery , Aſſault and menace , Battery. 
&c. Dee Rolls Tit. Treſpaſs, 545. F. N. B. 91. 
2. —_ | 
To lap hands gently upon the ſhoulders of 
a Pan and ſay that is He againſt whom the 
Juſtices Warrant is: oz to ſerve him with 
a Subpœna, pꝛoves no Battery. 
ſe things following are good juſtifica⸗ Lunacy will 


13 ; not excuſe in 
tions, but cannot be given in Evidence upon — al- 


the general Iſſue, 
Cosrection by the Parents, Maſter, Schwl- — 
| miſkreſs, Appzehenſton of a common Cheater Note a ban 
at Dice, Molliter manus impoſuit, upon one may Juſtifie 8 
| ſetting a Dog upon him. Beating one by — 
the Pusband in defence of his Wife, By the not wounding 
Paſter in defence of his Servant; oz by the or maimingof 
Servant in defence of his Paſter. Molding lite or men- 
a Pan that cometh to ſtop the River to his — — 
Pill ; oz to thzow down his Booth. Jnevi- fence of the 
tably diſcharging hisPusket in the Plaintiffs poſſeſſion of 
Face at a Puſtet. Beating one in defence his Lands or 
| ofhis poſſeſſion of his Goods, Pottſe, Lands, — 2. Inſt. 
| Goods diffkrapney, &c. Wy a Fozefter, of 3*” 
one who refiſked in the Fozeſf, That he im⸗ 
| p2ziſoned another to pꝛevent miſchief, As the 
killing of another with whom he was fight- 
ing, (not wꝛangling with wozds) until the 
An erroneous Pꝛocels to an Cflicer out of 
a Coutt, having Juriſdiction, in aid of the 
| Wayliffs, That the Execucoz entred the 
J Plain- 


| 
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Tenant. in Plaintiffs Gzound to take the Teſtatyy 
— Sage Timber there. That he had a Piſcary, am 
enter inco his Put Stakes in the ſoil, Taking his Goon 
Companions ſtolen, in the Plaintiffs Poule, upon fre 
Ground to purſuit. Entring his Soil to thzow down; 
—_ — Horſe Nuſance, Dz to take my Cattel, which th 
Coane Plaintiff put in his Gzound. To thzow dom 
though he the Plainciffs Youſe on Fire, next min, 
may take him 1Bzeaking his Windows oz Youlſe, to get 
elſewhere. out, where he impziſoned me. To tale! 
handful of Gzain out of his heap, who tool 
one out of mine, and thzew it into his. Ty 
carry away his G2ain oz Pony which hethzey D 
into my heap, To chaſc his Cattel with « 
Dog out of my Gzound, Damage feaſant  '* 
To chzow that into the Plaintiffs Gzoun d. 
which he thzew into mine. That my Ca nt 
tel took a mouthful, &c. of his Gals, pa,! 
ſing in the way J had over his ground, again 
my will. Thzowing Goods into the Thames . 
out of a Barge to ſave the Lives of the Pal Ml ® 
ſengers. To fecch out of the Plaintifts WW 7 
Gound, the Trees he granted me. To dig £ 
his Geound to mend my Pipe there. That 1 ; 
bunted Cattel out of my Gzound with a Dag Ill * 
which againy my will run into his G2ound, 
J rating and recalling him. A Pꝛelcription 
to cut Gzaſs in the Plaintiffs Gzound, lying 
nigh the Church, to eſtrow the Church, be⸗ 
ing but an eaſement, 
Diſtrels by a Stanger as Bapliff, and 
the aſſent ofthe Party. By the command af 
the Chief Juſtice, Dzder of Chancery, &c 
Rolls Tit. Treſpaſs. 559. That the Plaintil 
ought to Jmpale againſt a Fozeſt, and fo? de- 
fault of Pales, the Beaſts went in, and the 
Fozefter fetched them our. Thele 
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Theſe are juſtifications and excuſes that muſt 
je pleaded, and cannot be given in Evidence up- 
m Not Guilty, unleſs it be in mitigation of 

Treſpaſs lies foz Goods ſtolen, although che * 
Thief be Convicted of Felony. Latch 144. T**(Paſs. 
Markhams Caſe, and lo J knew my Lo2d Hales 
held, although in Rolls Tit. Treſpaſs 557. tis 
ſaid, if it appears on the Evidence that it was 
Felony, Treſpaſs lies not, Which IJ chink is Felony, 
not Law. : 

A man who ſows theL ands to halves with the sous to 
Owner, oz thzeeagre to ſow the Land, where halves. 
two of them have no Jntereff, and a Stranger 
take the Cozn, they cannot jopn in Treſpaſs,has 
ving no intereſt but an Agreement, but the Ow⸗ 
ner only mult bzing the Treſpaſs, Cro. 3 part, 


143. Goldsb, 77. 


Upon reverſing an Dutlawzp, the Party is Outlewry 
reſtozed, and may have Zreſpaſs ; but upon res reverſes. 
verſal of a Judgment the Party ſhall only be re» Tenancy 
ſtozed to the Pony foz which the Sheriff ſold his in Com- 
Term, upon a Fieri fac. Cro. 3 part, 270. — 
Vpon Rot Guilty in Treſpaſs, Quare clauſum nants in 


fregit, at the Tryal the Defendant ſhall not ſay, Common 


that the Plaintiff is Tenant in Common; he ſhall joyn 


ſhould have: pleaded this, and hath now lock this in 52 l. 
advantage and if the Jury find it, their finding where not, 


is not material, Cro. 3 part, 554. and what 


A Pan ſells all his Moods ſtanding, growing, &lons the 


| &c,-upon the Pꝛemiſſes, to hold during the Life one (ball 


have 2- 


ok che Uendoz, rendzing Rent 3 the Mende cuts gainſt che 
down all the Trees: if he cuts Mood, after other. See 
{ wards growing in the ſame place, the Wendoz 7 *f. 197, 
may have Treſpaſs, Leon. 3 part, 7. — Oe 

Ak a Carrier loſe Goods, a ſpecial Aq ion of 


Woods. 
the 


16 


414 
Trover a- the Caſe lies againſt him, but not Trover, go 


gainſt a 
Carrier. 


Copy- 
holder. 


Eſtray. 


Conti nuan- 


do. 


Parco 
fracto. 


Park. 
Warren. 


Commo- 


ner. 
Falſe Im- 


priſon- 


ment. 


Poſſeſſion, 


Entry. 


on upon the Sheriffs Warrant, not againſt the 


Therefoze the Heir cannot have Treſpaſs again 
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Abr. 6. ſo ot a common Carrier by Boat. Noy. 14 
, Treſpaſs lpes foz a Copyholder againg ch 
L.o2d foz cutting down Trees, that he the L., 
nant ought to have foz repairs. Godbolt 1); 
By ſeiſure of an Eſtrap, the Lo2d hath but th 
Cuſtody and not the Pꝛopertp, and therefoze if 
wozks the Poꝛle, Treſpaſs lyes, Yelverton 969 
Treſpaſs with a continuando, cannot be fo; ty 
king a Yozſe, no2 ten Trees &c. noz without x 
re-entry of the dilleiled, unleſs his re-entry 
taken away by the Act of God, oz the Eſtate hy 
determined ſo as he cannot enter, as if Tenant 
pur auter vie be diſleiſed,and ceſtuy que vie dye,fq 
there his entry is taken away by the Ac of Ga; 
otherwiſe if it be taken by his own act, as il, 
releaſe to the diſleiſoz, 8c. 19 H. 6, 28. 
Upon non cul. No Park by Pzeſcription 
Gant is good Evidence. 18 Hl. 6. 22. | 
General Treſpaſs foz bzeaking his Park am 
taking his Deer, &c. doth not ly at Common 
Lam, but a Writ is given by the Statute Welt. . 
cap. 20. Do if A. have a free Warren in the Doll 
of B. A. ſhall not have Treſpaſs, but caſe fo; en- 
tring the Warren and ſtopping the holes, &. 
A Commoner cannot have-@refpaſs foz the 
Gzaſs, After a Superſedeas ſhewed to the Baylift, 
falſe impziſoument lyes aganiſt chem, not againſt 
the Sheriff, ſo againſt the Bapliff of a Fran-' 
chile, if he take other Pens Goods in executi- 
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Sheriff, noz againff the Party, unleſs he pzv- 
cure the Bayliff to take the wong. 

Me that hath the Freehold in Law,; unleſs he 
hath actual poſſeſſion cannot have {reſpals. 
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the abater, noz againſt Tenant at ſufferance be- 
foze hath entred, and only from that time: But 


have Trelpals from the death of the Inteſtate, 
&c, But a diſſeiſc after entry ſhall have an aci- 
on foz all mean Zreſpaſſes from the diſſeiſin, 
eben againſt Strangers, foz he is reſtozed to the 
poſſeſſion ab initio. 


who comes by the Goods lawfully, as by the 
Plaintiffs delivery, oz under that, oz by act in 
Law,&c. but Detinue. But Treſpaſs lies againſt 
Tenant at will, oz him that J lend mp Goods 
to, who deſtroys them; foz thereby the pꝛivity 
is determined, It lpes againſt a Piller foz tas 
king Toll where none is due; fo2 taking my 
Servant out of mp ſervice; fog reſcuing one ta⸗ 
ken at my ſuic out of the Þayliffs hands, foz the 
Bayliff is mp Servant. Foz beating my Wife oz 
Servant per quod, & c. Not againſt him that J. S. 
ſells my Yozle to, oz has my Goods from the 
Sheriff, although the Sheriff took them wꝛong⸗ 
fully. It lies foz hunting a Fox, &c. in my 
Gzound. Againſt Church-wardens, who ac bp 
the Juſtices of the Peace's Warrant, if che 


Warrant be not good. 


Foz digging ſo near my ground that it fell into 
the Defendants pit: Tut not that my Youſe fell 
into the pit, foz twas my fault to build ſo near 


| another mans ground: Foz entring my ground, to 


take out his Falcon, which flew chicher after 

Game. Foz mY my Tumbler in his Maxren. | 
Athangh J ſell che goods, it Iyes foz a Trel⸗ Time. 
Ia done befoꝛe. Tender of ſufficient amends bee _ 

dꝛe the action bzought, is a good Ear, foz a negs 5 

ligent Treſpaſs, not foz a voluntary one, * | 


an Executoz 03 Adminiſtrato2 ſhall, by relation, Relatlon. 


Treſpaſſes cannot be maintained againſt him Treſpaſi. 


416 Precedents, &*c: 


46 znitzo. Ik a man enter inter into a place by authgziy 
of Law, and abuſe thts authozitp, he ts a Tre, 
paſſer ab initio, foz his firſt entry, ſhall be inten, 
ed fo2 this purpoſe. As if the Lelloz enter co vien 
Waſte, and ſfay all night, If che Kings Py 
veyoz ſells my goods, If the ſearcher abuſes ny 
Stuffs. It a man will ſtay in a Tavern all nigh; 
If he detains a diſtrels after amends tended hy 
koze impounding.Jf a Bayliff refuſe Bayl Tre 
paſs doth not lye againſt him ab initio, but caſe; 

+foz the Sheriff oz under-Sheriff, not he, ough 
to take Bail; not againſt the Party noz Waylif 
oz perſon in aid, if the Sheriff doth not retun 
his Writ of Latitat, oz makes a falſe return, but 
it doth againſt the Sheriff : So of an Dfficer of 
an Jnferioz Court. 

If the Lozd wozk an Cltray, Diſtrels, &c. O 
Crecutozs find a Bond and cancel it, thinking it 
was diſcharged and it was not; they are Ttel⸗ 
paſſers ab initio, although they came lawfully, 
the polleſlion at firſt. Rolls Tit. Treſpaſs 563. 

Lunatick. The Lunatick (and not the perſon to when 
he is committed) mult bzing the action in his 
name foꝛ a Treſpaſs done in the Land. Brownl. 
I part, 197. 

Note,The The knowledge of Evidence is ſo beneficial, 

Chapter and neceſſary, foz all pzaciſers in the Law, that 

— a.“ none can know too much, be too well verſed, 0 

oives too Often converſant in it. Therefore to com 

mach © Pleat this Treatiſe, eſpecially in this particular, 
light co J have -dzained the Law-Books of all, oz tht 
know molt p2incipal Caſes relating to it; and have 


w_ _ added ſome Obſervations very fit fo the Ul 


good. and learned co know, and J hope not fit foz th 


what not. Learned to rejed. | 
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